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NYC prepares to “ban the box”   

By Christopher G. Gegwich, Michael A. Hausknecht, Tania Mistretta 

Since the late 1990s, in an effort to increase job prospects for ex-offenders, civil rights groups and 

advocates have been lobbying for employers to “ban the box”—a reference to the removal from 

employment applications of the box to be checked if the applicant has a criminal record. On 

June 10, 2015, New York City joined two other New York cities that have “banned the box”—

Rochester and Buffalo—by passing the Fair Chance Act limiting an employer’s ability to make 

inquiries regarding an applicant’s past criminal history until a conditional offer of employment has 

been extended. The New York City Council passed the bill by a vote of 45 to 5, and many expect 

that Mayor Bill de Blasio will sign the bill into law in the coming days. The bill is intended to 

prevent applicants with criminal backgrounds from being excluded during an initial screening 

phase. 

Currently, NYC employers and licensors are required to comply with the New York City Human 

Rights Law and the New York State Human Rights Law, which prohibit employers from making 

inquiries into, or taking any adverse action, with respect to an arrest or criminal accusation that is 

not then pending and that was terminated in favor of such person. Moreover, with respect to a 

prior conviction record, employers are required by New York Correction Law 23-A to perform an 

analysis of numerous factors to determine whether there exists a sufficient nexus between the 

employment sought and the conviction to warrant denying the position to an applicant.   

If enacted, the Fair Chance Act will amend the New York City Human Rights Law, already one of 

the most employee-protective civil rights laws in the country, to make it an unlawful 

discriminatory practice for an employer with four or more employees to inquire about an 

applicant’s pending arrest or criminal convictions prior to making a conditional offer of 

employment. For the purposes of the bill, “inquiry” is defined very broadly and prohibits employers 

from asking any questions—either written or verbal—regarding an applicant’s arrest record or 

conviction record, and prohibits employers from performing criminal background checks or 

searches on “publicly available records or consumer reports that are conducted for the purpose of 

obtaining an applicant’s criminal background information.” The Fair Chance Act also makes it 

unlawful for an employer or employment agency to issue any solicitation, advertisement or 

publication that states—either directly or indirectly—that there will be limitations on an 

applicant’s ability to seek employment based on an arrest or criminal conviction. In addition, the 

Fair Chance Act makes it an unlawful discriminatory practice for an employer to take “adverse 
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action” against any current employee for a criminal conviction in violation of New York Correction 

Law 23-A, or for an arrest or criminal accusation, not then pending, in violation of the New York 

State Human Rights Law. 

With respect to an applicant for a position, once a conditional offer of employment has been made, 

an employer may inquire about an applicant’s pending arrest or conviction record, either directly or 

through a background check. The Fair Chance Act requires that an employer—before taking any 

adverse action based on the information it receives—meet the following requirements: 

— provide the applicant with a written copy of the inquiry, in the form required by the NYC 

Commission on Human Rights, which has not yet been issued;  

— perform the multi-factor analysis set forth in New York Correction Law 23-A; 

— provide the applicant with a copy of the New York Correction Law 23-A analysis and 

explanation of the employer’s decision, including any supporting documents that formed the 

basis of the decision, in a format to be determined by the NYC Commission on Human Rights; 

and, 

— provide the applicant, after notice of the adverse action is given in writing, a reasonable amount 

of time to respond, no less than three business days, and the employer must hold the position 

open for the applicant during that time period. 

Although not entirely clear based on the statutory language, it appears that the Fair Chance Act 

obligates an employer to apply the eight factor test set forth in New York Correction Law 23-A—

which is presently limited to an employer’s consideration of an employee or applicant with a past 

conviction record—to an applicant with a pending arrest prior to taking an adverse action. Under 

present law, an employee or applicant with a pending arrest is not protected under the New York 

Correction Law, the New York City Human Rights Law or the New York State Human Rights Law 

and the employer can take adverse action based solely on the pending arrest without any limitation 

by these laws. Perhaps in an effort to close this long-recognized loophole and in furtherance of the 

public policy considerations underlying this legislation, the NYC Council appears to require an 

employer to apply the New York Correction Law 23-A analysis to an applicant with a pending 

arrest and thereafter articulate the nexus between the employment sought and the pending arrest 

to warrant denying the position to the applicant. 

The Fair Chance Act contains several exceptions from these requirements. For example, the 

provisions of the Fair Chance Act will not apply to any employers who are required to perform 

criminal background checks by federal, state or local law or who are legally barred from employing 

individuals with a criminal history. The Fair Chance Act would also not apply to police officers, 

peace officers, and various positions within city and state agencies in law enforcement or in 

positions that are susceptible to bribery or corruption. 

If signed into law, applicants will have the right to assert claims of discrimination against private 

employers in violation of the Fair Chance Act in court or through an administrative procedure with 

the New York City Commission on Human Rights or the New York State Division of Human 

Rights.   

If signed by Mayor de Blasio, the Fair Chance Act will go into effect 120 days after the Mayor’s 

signature. In advance of the likely passage of this law, NYC employers should review their 

employment applications, offer letters and hiring and background check policies to ensure 



compliance with current law, and to prepare for the likely need for revisions. Many national 

employers—such as Bed Bath and Beyond, Target and Wal-Mart—have voluntarily removed 

criminal record history questions from their initial employment applications. Given the swelling 

tide of ban the box laws for private employers across various states1 and cities,2 in order to avoid 

patchwork compliance (or non-compliance), national employers may want to consider following 

the aforementioned retail giants’ lead and uniformly “ban the box” on all employment applications. 

For more information on the content of this alert, please contact your Nixon Peabody attorney or: 

— Christopher G. Gegwich at cgegwich@nixonpeabody.com or 516-832-7606 or 212-493-6638 

— Michael A. Hausknecht at mhausknecht@nixonpeabody.com or 585-263-1582 

— Tania Mistretta at tmistretta@nixonpeabody.com or 516-832-7537 

 

 

 

                                                             
1
 Hawaii, Illinois, Massachusetts, Minnesota, New Jersey, Rhode Island and the District of Columbia. 

2
 Baltimore, Buffalo, Chicago, Philadelphia, Rochester, San Francisco and Seattle. 


