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From the editor

 
Debera Salam, CPP 
Editor-in-Chief 
Payroll Perspectives from EY

If you are one of many employers that pays federal taxes on behalf of 
your employees, you will want to make note of a change in the Form 941-X 
instructions this year that prohibit prior-year adjustments to federal 
income tax withholding. This revised guidance could change how some 
employers have dealt with income tax withholding overpayments in the 
past and increase the costs associated with certain gross-ups. 

When a business faces economic challenges, it might be tempting to pay 
employees and other creditors ahead of remitting payroll taxes to the IRS. 
A recent court case serves as a reminder that penalties cannot be abated 
for unpaid federal payroll taxes, even in the face of a failing business. 

Details on these topics and more are provided in this issue of Payroll 
Perspectives. 

We hope that you find this information helpful. 

Warmly,

Connect with us

Follow us on Twitter @EY_ACA

Join us on LinkedIn @Payroll Perspectives from EY

Follow us on Twitter @EYEmploymentTax

Tour our payroll essentials on ey.com 

How are you managing 
resident income tax 
withholding?  

In our special report, we explain 
when employers are required to 
withhold resident state income 
tax, when they aren’t, and the 
risks of courtesy withholding.  

Download the guide here. 

https://twitter.com/EY_ACA
https://www.linkedin.com/groups/4307305
https://twitter.com/EYEmploymentTax
http://www.ey.com/us/en/services/tax/state-and-local-tax/employment-tax-year-end-planning-essentials---year-end-checklist
http://rsvp.ey.com/CSG3/2015/1503/1503-1425204/GetOnBoard/Crossing US borders 2017 Rev. June 2017.pdf
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Payroll workshop

Gross-ups: Prior-year income tax withholding 
adjustments prohibited under latest guidance
By Debera Salam, CPP, and Deborah Spyker, CPA, CPP, Ernst & Young LLP

It is customary for employers under certain circumstances to pay income taxes 
on behalf of their employees (i.e., gross-up) rather than withhold it from their 
pay. Gross-up, for instance, is commonplace for holiday bonuses and recognition 
awards where the required income tax withholding is readily ascertainable.

Gross-up is also typical in instances where the employee’s tax liability is not known until after 
the close of the year when a reconciliation can be performed against the employee’s pro-forma 
income tax return. Relocation reimbursements and hypothetical tax paid to international 
assignees are examples that fall into this category.

How employers address cross-year gross-up reconciliations may need to change in light of recent 
IRS guidance that clearly prohibits prior-year adjustments to federal income tax withholding paid 
by employers on behalf of their employees.

Past IRS guidance concerning prior-year income tax 
withholding adjustments
Some employers took the position that federal income tax withholding reported through a gross-
up is not “withheld” from employees’ pay. Accordingly, the error is administrative and corrections 
after the close of the year are allowed. This would seem to have been supported by IRS Reg. 
§31.6414-1(1) that states “an employer that has overpaid federal income tax withholding may 
file a claim for refund of the overpayment only if the amount was not actually withheld from the 
employee’s wages.”

In the past, readily available IRS guidance in Publication 15 and the Form 941-X instructions also 
did not appear to contradict the presumption that if income tax withholding is not actually withheld 
from wages, prior-year adjustments are allowed. Both publications stated that federal income tax 
withholding errors for prior years were allowed only if IRC §3509 applies and if the amounts shown 
on Form 941 did not agree with the amounts actually withheld. (Instructions for Form 941-X, 
Adjusted Employer’s QUARTERLY Federal Tax Return or Claim for Refund, page 7, rev. April 2014; 
Publication 15, Employer’s Tax Guide, page 33, rev. 2016.)

This past characterization of “administrative error” as previously contained in the Form 941-X 
instructions is consistent with IRS Reg. §31.6413(a)-2(c)(2) and Rev. Rul. 2009-39. (Rev. Rul. 
2009-39, 2009-52, I.R.B. 951.)

In guidance not as readily available as the Form 941-X instructions, the IRS was more definitive 
concerning its intent that prior-year income tax adjustments are not allowed for gross-ups. In a 
2014 IRS Chief Counsel Advice (CCA 201414019), the IRS Office of the Chief Counsel advised 
that a prior-year gross-up of income tax represents tax actually withheld even though the 
employer paid the tax on behalf of the employee though the gross-up. The CCA further stated 
that the employer could not claim a refund of any excess income tax withholding remitted in a 
prior calendar year as a result of the gross-up. Instead, the CCA advised that any income tax 
refund must be claimed by employees on their federal individual income tax returns.

In light of this 2014 CCA, the previous practice of adjusting prior-year income tax withholding 
on the Form W-2c was not without risk.

https://www.law.cornell.edu/cfr/text/26/31.6414-1
https://www.law.cornell.edu/cfr/text/26/31.6413(a)-2
https://www.irs.gov/irb/2009-52_IRB/ar14.html
https://www.irs.gov/irb/2009-52_IRB/ar14.html
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Payroll workshop

Current IRS guidance specifically disallows prior-year 
income tax withholding adjustments on gross-ups
For the first time in 2017, the IRS Office of Chief Counsel elaborated on the definition 
of “administrative error” by specifically clarifying that it does not include prior-year 
adjustments to federal income tax withholding that is paid by employers on behalf of 
their employees. (CCA 201727008.)

The 2017 Form 941-X instructions were revised and expanded to include a more 
detailed explanation of allowable prior-year federal income tax adjustments. Rather 
than merely stating that an administrative error is one where the Form 941 does not 
agree with amounts actually withheld, it elaborates by saying:

 “… you can’t correct federal income tax actually withheld from an employee in a prior 
year if you discover that you didn’t withhold the right amount. For example, you 
can’t correct federal income tax withheld in a prior year because you used the wrong 
income tax withholding table in Pub. 15 or you didn’t treat a payment correctly as 
taxable or nontaxable.“

This extended language alone does not eliminate the question of IRS intent; however, when 
taken together with the following added paragraph, the IRS leaves no doubt that it will now 
disallow refund requests for prior-year income tax withholding overpayments on gross-ups.

“ Similarly, if you paid federal income tax in a prior year on behalf of your 
employee, rather than deducting it from the employee’s pay (which resulted in 
additional wages subject to tax), and in a subsequent year you determine that you 
incorrectly calculated the amount of tax, you can’t correct the federal income tax 
withholding.” (Form 941-X instructions, page 9.)

Case study: Correction of gross-up in subsequent year 
under latest guidelines
Employer X agrees to pay on behalf of Employee G any federal income tax, Social 
Security or Medicare tax owed in connection with taxable relocation reimbursements. 
The agreement stipulates that the federal income tax gross-up will take into account any 
loss in tax credits the added income will have on Employee G’s federal individual income 
return.

On September 6, 2017, Employer X reimburses taxable relocation expenses of 
$10,000 incurred by Employee G. On that date, Employee G’s year-to-date Medicare 
wages were $300,000 (exceeding the 2017 Social Security wage base of $127,200). 
Employer X used an estimate of 33% for the federal income tax portion of the gross-up. 
In February 2018, Employee G submitted a pro-forma Form 1040 for 2017, showing 
the effective rate of federal income tax on the relocation reimbursement was only 28%.

As shown in the calculations to follow, use of a 
federal income tax rate of 28% rather than 33% also 
caused an overstatement of Medicare and Additional 
Medicare tax because of the pyramiding effect of the 
gross-up.

Gross-up estimate 2017

Tax % Tax Tax type
33.00% $ 5,104.41 Federal income tax

15,467.90 Federal wages

  $0.00 Social Security tax

  1.45% 224.28 Medicare tax 

15,467.90 Medicare wages

  0.90% 139.21 Additional Medicare

 Total tax $ 5,467.90  

True-up and adjustments for 2018

Tax % Tax Tax type
28.00% $ 4,020.10 Federal income tax

$ 14,357.50 Federal wages 

 $ 0.00 Social Security tax

1.45% $ 208.18 Medicare tax 

$ 14,357.50 Medicare wages

0.90% $ 129.22 Additional Medicare

Total tax $ (4,357.50) 

Employer X’s 2017 tax overpayment

$5,467.90 - $4,357.50 = $1,110.40 

Federal wages ................................................. $1,110.40

Federal income tax ............................................ 1,084.31

Medicare wages ................................................ 1,110.40

Medicare tax ...........................................................16.10

Additional Medicare ..................................................9.99

Employer X wishes to recover the overpayment of 
federal income, Medicare and Additional Medicare 
tax, representing a total tax overpayment of 
$1,110.40.

https://www.irs.gov/pub/irs-wd/201727008.pdf] 7-7-2017
https://www.irs.gov/pub/irs-pdf/i941x.pdf
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Payroll workshop

Gross-ups: Prior-year income tax withholding 
adjustments prohibited under latest guidance
Continued

Step 1: Request employee repay the overpayment
In 2018, the year of the true-up, Employer X should request the employee repay the gross 
overpayment of $1,110.40 less the Medicare tax of $16.10, for a net of $1,094.30. By leaving 
$16.10 with the employee, Employer X has refunded the Medicare tax withholding as required.

Under the latest IRS guidance, if Employee G doesn’t repay Employer X, there is no remedy 
for resolving the overpayment. Employer G must absorb the loss.

Step 2: When repayment is received, issue a 2017 Form W-2c
Keep in mind that a wage repayment occurring in years subsequent to the overpayment are 
subject to the claim-of-right rule. Accordingly, no adjustment is allowed to the federal taxable 
wages reported in box 1 (or in the federal income tax withholding reported in box 2 or the 
Additional Medicare tax reported in box 6). It will be up to the employee to claim any federal 
income or Additional Medicare tax refund that may be owed according to the instructions 
for wage overpayments in IRS Publication 525. See the Form W-2c entries below. (IRC §1341; 
Publication 15.)

2017 Form W-2c

Box number, description Previously reported Correct amount
5 — Medicare wages 15,467.90 14,357.50

6 — Medicare tax withheld 224.28 208.18

Step 3: File Form 941-X to claim refund of Medicare tax overpayment
For the 2017 third quarter, Employer X will file a Form 941-X reporting the reduction of 
Medicare wages of $1,110.40 and claim a refund for the employer portion of the Medicare tax 
totaling $32.20 ($1,110.40 × 2.9%).

Ernst & Young LLP insights

Pursuant to a gross-down (i.e., overpayment of tax), the ability to adjust prior-year 
federal income tax reported on Forms W-2 enabled the employer to easily recover its 
own money by claiming a refund of the full federal tax overpayment from the IRS on 
Form 941-X.

Now that IRS guidance removes this option, the employer is forced to seek repayment 
of the tax overpayment from employees, and if that is achieved, prepare and file 
Forms W-2c under the complex claim-of-right rule. (See our example above.)

Correcting prior-year federal income tax underpayments is also not allowed under this 
most recent IRS guidance. In order to avoid the liability for any under-withheld federal 
income tax, employers will need to obtain Form 4469 from affected employees. If federal 
income tax withholding shortfalls are paid on behalf of employees for the prior year, such 
payment is subject to gross-up and reported on the Form W-2/Form 941 in the year the 
employer pays the tax to the IRS. (See our example above.)

https://www.law.cornell.edu/uscode/text/26/1341
https://www.law.cornell.edu/uscode/text/26/1341
https://www.irs.gov/pub/irs-pdf/f4669.pdf


5Payroll Perspectives  August 2017  |

Case in point

Lack of funds is not necessarily reasonable 
cause for failure to remit payroll taxes to the IRS
Contributions by Matthew S. Cooper, Ernst & Young LLP

In USA v. Hodges, the Court of Appeals for the 10th Circuit upheld a district 
court’s determination that a former nursing home manager was liable for 
penalties for willfully failing to pay federal employment taxes. The Court 
ruled that the risk of closing nursing homes and laying off employees in order 
to pay the taxes owed did not represent reasonable cause.

The case demonstrates not only the personal liability of responsible parties for trust fund 
taxes under IRC §6672(a), but also the standards that apply in considering whether there is 
reasonable cause for abatement of this penalty.

The facts of the case
Rex A. Hodges was appointed as temporary manager of four nursing homes with control of the 
facilities and had “sufficient power and duties to ensure that the residents received adequate 
care.” Hodges was in charge of day-to-day operations and was responsible for depositing the 
employees’ payroll tax withholdings to the IRS and filing federal payroll tax returns. Hodges 
paid the nursing homes’ operating expenses and net payroll but failed to pay the employees’ 
withheld payroll taxes to the IRS. Hodges was removed as temporary manager of the four 
nursing homes in February 2001.

In October 2001, Hodges became manager of a new facility, again paying operating expenses 
and net payroll, but once again, he failed to remit to the IRS the federal payroll taxes withheld 
from the employees’ paychecks. In February 2004, the IRS began assessing penalties against 
Hodges personally for the amount of the unpaid federal payroll taxes accrued from each facility.

In 1998, Hodges and his wife purchased property as joint tenants. In 2004, Hodges 
transferred his interest in the property to his wife by quitclaim deed. The IRS continued 
assessing penalties against Hodges after the transfer, thus the tax liens continued to attach to 
the property after the transfer.

The IRS sued to recover the tax assessments and to foreclose its liens on the couple’s 
property. The taxpayer opposed and stipulated to the amount of the assessed penalties, but 
argued he had reasonable cause for not paying over the payroll taxes because he relied on 
others to pay them. The district court granted the government summary judgment and found 
the “reasonable cause” argument to be without evidentiary support. The court also held that 
Hodges did not dispute the liens before he transferred his interest in the property to his wife 
and granted the government partial summary judgment with respect to these liens. However, 
the IRS declined to initiate foreclosure on the property because the proceeds would not satisfy 
even the pre-transfer liens.

Hodges appealed the summary judgment arguing that the IRS wrongfully assessed IRC §6672 
penalties because he did not act willfully in failing to remit the taxes and that the district court 
erred in ordering foreclosure of the property.

http://www.ca10.uscourts.gov/opinions/16/16-6229.pdf
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Case in point

Circuit Court ruling
IRC §6672(a) allows a penalty to be imposed on a “responsible 
person” who is responsible for collecting, truthfully accounting for, 
and paying over any taxes imposed if that person acted willfully in 
failing to remit the taxes.

Hodges agreed to the amount of the assessments and that he is a 
“responsible person” but argued that he did not act willfully because 
he had reasonable cause for not remitting the taxes. With respect to 
the IRC §6672 penalty, reasonable cause is determined only when 
(1) the taxpayer has made reasonable efforts to protect the trust 
funds, but (2) those efforts have been frustrated by circumstances 
outside the taxpayer’s control.

As an argument for reasonable cause, Hodges cited the urgent 
necessity of caring for the nursing home residents, a promise by 
the owner of three of the nursing homes that the owner would 
pay rehabilitation costs for the facilities, and an Oklahoma statute 
regarding a nursing home owner’s responsibility for costs. 

Hodges did not deny that he had power to pay the taxes or that he 
knew they were not being paid. The court ruled that this meets the 
definition of willful.

Hodges elaborated on his claim for the reasonable cause exception, 
claiming that he would have had to close the homes and hundreds 
of employees would have been terminated if he had remitted 
the taxes. He presented no evidence to support a finding that he 
made reasonable efforts to protect the withheld taxes; rather, he 
voluntarily and intentionally made the decision to pay operating 
expenses including employees’ net wages, his own salary, and other 
creditors before paying the taxes. The court stated that financial 
concerns do not constitute “circumstances outside the taxpayer’s 
control.” Further, the court found that Hodges’ reliance on the 
owner’s promise to pay the taxes is not valid because Hodges bore 
the responsibility for making the payments and knew they were not 
being made. Hodges presented no evidence that he made any efforts 
to pay the taxes or show any outside circumstances interfering 
with his efforts to do so. The court also ruled that the Oklahoma 
statue that Hodges cited does not apply to payroll taxes. The court 
concluded that none of Hodges’ arguments amount to reasonable 
cause and upheld the district court’s summary judgment.

In conclusion, the court upheld the district court’s ruling, noting 
that Hodges presented no evidence to satisfy the reasonable 
cause exception.

Lack of funds is not necessarily reasonable 
cause for failure to remit payroll taxes to the IRS
Continued

Ernst & Young LLP observations

Federal taxes (Social Security, Medicare, Additional Medicare 
and federal income tax) that are withheld from wages are 
referred to as “trust fund taxes” because the employer 
collects them on behalf of employees for payment to the IRS. 
Accordingly, remittance of trust fund taxes takes priority over 
all other operating expenses of the business. IRC §6672 holds 
responsible parties personally liable for these trust fund taxes.

Particularly as it pertains to IRC §6672, arguing that payment of 
the tax would result in disruption of the business is not generally 
considered reasonable cause since trust fund taxes are not 
assets of the business to begin with.

Outside of the IRC §6672 context, reasonable cause for the failure 
to file a tax return, make a deposit or pay tax is achieved if it is 
determined that the taxpayer exercised ordinary business care 
and prudence and was nevertheless unable to meet its obligations 
in a timely manner. (See Treas. Reg. §301.6651-1(c).) Ordinary 
business care and prudence is the level of care that reasonably 
prudent persons would use in conducting their business.

According to the IRS Internal Revenue Manual, sound reasons 
for failing to timely file a tax return, make a deposit or pay 
tax include:

• Fire, casualty, natural disaster or other disturbances

• Inability to obtain records

• Death, serious illness, incapacitation or unavoidable absence of 
the taxpayer or a member of the taxpayer’s immediate family

• Other reason which establishes that the taxpayer used all 
ordinary business care and prudence to meet their federal tax 
obligations but were nevertheless unable to do so

Recently, the IRS has routinely denied penalty abatement 
requests for failure to timely file a tax return, make a deposit 
or pay tax based on a strict interpretation of reasonable 
cause. Taxpayers raising a reasonable cause defense to these 
types of penalties should affirmatively explain to the IRS why 
they exercised ordinary business care and prudence and also 
distinguish unfavorable case-law to the extent possible.

For more informal information on the IRS view of what 
potentially constitutes reasonable cause, see the IRS website.

https://www.irs.gov/businesses/small-businesses-self-employed/penalty-relief-due-to-reasonable-cause
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Crossing the states

Washington paid family and medical leave insurance 
contributions required starting January 2019

Recently enacted SB 5975 creates a disability insurance program administered by the Washington Employment 
Security Department (ESD) that will provide for paid family and medical leave, funded by employee payroll tax 
deductions and employer contributions, similar to the disability insurance programs in six other jurisdictions 
(California, Hawaii, New Jersey, New York, Puerto Rico and Rhode Island). Washington joins New York and 
New Jersey as states that require employer and employee contributions to a state family leave insurance plan.

Program funded by employer and employee contributions
Effective January 1, 2019, through December 31, 2020, a premium 
rate of 0.4% will be in effect, with employers required to pay 37%, and 
employees 63%, of the premium. Employers may choose to pay 100% of 
the premium. A taxable wage limit will be established each year, capped 
at the Social Security wage base in effect.

For example, a full-time worker earning $15 an hour would contribute 
$1.51 a week toward the benefit while the employer would pay 
$0.89. (News release, governor’s office.)

After 2019, the premium rate will be reviewed for annual adjustments 
under a specified formula, and a solvency surcharge will be assessed 
if the account balance ratio is at or below a specified level.

Employers with 50 or fewer employees are exempt from the 
requirement to pay the employer share of the premiums, although 
they may choose to do so.

Tribes and self-employed individuals, including independent 
contractors, may opt in to the program. Self-employed individuals 
who elect coverage pay only the employee share of the premiums.

Jurisdictions with disability insurance (SDI) and family leave insurance 

WA

OR

CA

NV

ID

MT

WY

UT

AZ
NM

TX

CO

OK

KS

NE

SD

ND

MN

IA

MO

AR

LA

MS AL

TN

GA

FL

SC

NC

VA
KY

WV
IL IN

WI

MI

OH

PA

NY

VT
NH

ME

MA
RICT

NJ
MD DE

DC

AK

PR

HI

Family leave insurance

Only employees pay SDI

Only employers pay SDI

No SDI

Employers and employees pay SDI

http://app.leg.wa.gov/billsummary?BillNumber=5975&Year=2017
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Crossing the states

Employee benefits start in 2020
Beginning January 1, 2020, paid family leave benefits are provided 
when an employee is bonding after the birth or placement of a 
child under the age of 18, because of a family member’s serious 
health condition, or for a military exigency (i.e., for short notice 
deployments, military events, urgent child care and related activities, 
and post-deployment activities). Paid medical leave benefits are 
provided for an employee’s own serious health condition. Serious 
health condition is defined the same as in the federal Family and 
Medical Leave Act (FMLA) and its regulations.

Employees are eligible for family and medical leave benefits after 
working for at least 820 hours in employment during the qualifying 
period. Self-employed individuals are eligible for benefits once they 
have worked 820 hours, after electing coverage, and must pay 
premiums for a minimum of three years. To be eligible to receive 
benefits, an employee must file a claim for benefits, consent to the 
disclosure of certain information, notify the employer, and meet 
certain documentation requirements regarding leave for a serious 
health condition or military exigency.

Individuals are eligible for 12 weeks of benefits for each of family 
leave and medical leave. The combined total of family and medical 
leave is 16 weeks per year. An additional 2 weeks of leave may be 
used if the employee has a serious health condition with a pregnancy 
that results in incapacity, for a combined total of 18 weeks. There is a 
one-week waiting period for benefits.

The benefit amount is a percentage of the individual’s average weekly 
wage during the two highest quarters in the qualifying period, up 
to $1,000 per week, adjusted annually to 90% of the state average 
weekly wage.

Ernst & Young LLP insights

The legislation implements the framework for a state family 
leave insurance program that was enacted in 2007 but was 
never funded. Under 2013 legislation, benefits were to begin 
when the state passed legislation that funded the program and 
established an implementation date.

Other details
An employer may opt out of either the state program for family 
leave or medical leave, or both, by having a voluntary plan that 
meets specified standards. A $250 fee for reviewing an employer’s 
voluntary plan will be charged.

An employee returning from leave is entitled to be restored to a same 
or equivalent job under the same standards regarding employer size 
and hours of employment as specified in the FMLA. This applies to 
an employee of an employer with 50 or more employees, who has 
worked for the current employer for at least 12 months and for at 
least 1,250 hours during the preceding 12 months, with an exception 
for certain highest-paid employees of the employer.

Employers must post a workplace notice regarding the benefits 
provided under the paid family and sick leave program.

Paid sick leave is also required effective 
January 2018
As previously reported, on November 8, 2016, voters approved 
Initiative Measure No. 1433, which, effective January 1, 2018, 
requires employers to provide paid sick leave. At minimum, employees 
must be allowed to accrue paid sick pay at the rate of 1 hour of paid 
sick leave for every 40 hours worked. Employers will be required to 
allow use of paid sick leave after 90 days of employment. Paid sick 
leave may be used for an employee’s own medical needs, to care for 
a family member’s medical needs or for domestic violence leave. 
(Payroll Perspectives, December 2016.)

Draft proposed regulations have been released. For more information 
on paid sick leave requirements, see the Washington Department of 
Labor & Industries Initiative 1433 website.

https://lni.us.engagementhq.com/
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State news

Alaska
Personal income tax tabled for now as state 
narrowly averts government shutdown
HB 115, which called for the installation of a personal income tax, 
passed the House on April 16, 2017, but it failed to pass the Senate 
and was declared a dead bill on May 24, 2017.

The Alaska House Majority Coalition plans to continue to promote 
the idea of establishing a broad-based tax (i.e., the establishment 
of a sales tax or personal income tax) as a solution to the 
state’s budget deficit. According to Speaker of the House Rep. 
Bryce Edgmon (D-Dillingham), “The job is only half done. We now call 
on the Senate majority to join us in enacting a comprehensive fiscal 
plan.” (See the March–April 2017 issue of Payroll Perspectives for 
more on the governor’s state income tax proposal.)

Budget-related shut down averted
Alaska Governor Bill Walker announced that he had signed into law 
HB 57, approving the operating budget bill the legislature passed 
for fiscal year 2018 (July 1, 2017–June 30, 2018) without vetoes. 
This action prevented a state government shutdown that would have 
occurred as of July 1 if an operating budget had not been enacted.

The operating budget continues to make appropriations from the 
Constitutional Budget Reserve Fund to finance the state’s $2.5 billion 
budget deficit. According to the governor’s announcement, this 
leaves only $2 billion in the state’s main savings account, an amount 
that may be exhausted during fiscal year 2019 if a compromise fiscal 
plan, to possibly include the establishment of a broad state-based tax, 
is not enacted.

Delaware
Bill codifies change in Form W-2 deadline 
to January 31
Recently enacted HB 66 codifies the requirement that employers 
file Forms W-2 and 1099-MISC reporting nonemployee compensation 
with the Delaware Division of Revenue by the IRS deadline 
of January 31. The change is effective for returns filed after 
December 31, 2017. (Email response to inquiry.)

The Division had already administratively changed the Form W-2 
deadline from February 28 (March 31 for electronically filed returns) 
to January 31 effective with the filing of the 2016 Forms W-2, due 
January 31, 2017.

For more information on filing the calendar year 2017 Forms W-2 and 
1099, see the Division’s website.

http://www.legis.state.ak.us/basis/get_bill.asp?session=30&bill=HB0115
http://akhouse.org/
http://akhouse.org/2017/06/22/news-budget-compromise-achieved-government-shutdown-averted/
https://gov.alaska.gov/newsroom/2017/06/governor-walker-signs-4-9-billion-operating-budget-bills-into-law/
https://www.omb.alaska.gov/html/budget-report/fy2018-budget/enacted.html
http://legis.delaware.gov/BillDetail?LegislationId=25455
http://revenue.delaware.gov/information/faqs_w2.shtml
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State news

Iowa
SUI taxable wage base and weekly benefit amounts 
to increase
The Iowa Workforce Development Department announced that the state unemployment 
insurance (SUI) taxable wage base will increase to $29,900 for calendar year 2018, up from 
$29,300 for 2017. (News release, Iowa Workforce Development Department.)

Increase in weekly benefits
The Department also announced that minimum and maximum weekly SUI benefits increase 
effective July 2, 2017. The rise in UI benefits was triggered by an increase in wages covered 
by unemployment insurance. The average annual wage for insured Iowa workers increased 
to $44,722.93 in 2016, up from $43,878.12 the previous year. The new benefit payment 
schedules will apply to people who file new SUI claims on and after July 2, 2017.

Iowa minimum and maximum weekly benefits effective July 2, 2017

Number of 
dependents 

Maximum 
percentage 
of statewide 

average 
weekly wage 

Maximum 
weekly 

benefit amount 
effective 

July 2, 2017 

Minimum 
weekly 

benefit amount 
effective 

July 2, 2017

Maximum 
weekly 

benefit amount 
effective 

July 3, 2016
0 53 $ 455.00 $ 68.00 $ 447.00

1 55 $ 473.00 $ 71.00 $ 464.00

2 57 $ 490.00 $ 74.00 $ 480.00

3 60 $ 516.00 $ 78.00 $ 506.00

4 or more 65 $ 559.00 $ 82.00 $ 548.00

https://www.iowaworkforcedevelopment.gov/iowans-jobless-and-injury-benefits-increase-9
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Maine
Income tax surcharge 
of 3% repealed; revised 
withholding tables are 
effective immediately
Maine Revenue Services released revised 
2017 withholding tables that employers are 
instructed to begin using immediately.

The tables contained in the employer’s 
withholding tax guide have been updated to 
reflect the recent repeal of the 3% income 
tax surcharge on individuals with income 
greater than $200,000. Employers are 
instructed to discard the 2017 guide with 
a “12/16” revision date in the lower right 
corner of the front cover and instead begin 
immediately using the tables in the revised 
guide with a “7/17” revision date.

Supplemental withholding rate
The supplemental rate of income tax 
withholding is unchanged at 5%.

Budget bill repeals 3% income tax 
surcharge on high earners approved 
by voters in November 2016
Maine Governor Paul LePage recently signed 
into law the biannual budget bill, LD 390, 
which repeals the 3% income tax surcharge on 
high earners that was approved by voters in 
November 2016.

As we reported previously, on 
November 8, 2016, Maine voters narrowly 
approved the imposition of the 3% personal 
income tax surcharge on individuals earning over 
$200,000. The surcharge, which was effective 
for tax years beginning January 1, 2017, 
was to be used to fund education. (See the 
December 2016 issue of Payroll Perspectives.)

In a letter to the state legislature, Governor 
LePage previously urged legislators to consider 
the consequences of the additional surcharge 
and included in his fiscal year 2018–19 budget 
proposal a reduction in the income tax rate that 
would mitigate the effect of the surcharge.

State news

Nevada
2018 state unemployment insurance wage base 
to increase
The Nevada Department of Employment, Training and Rehabilitation, Employment 
Security Division announced that the state unemployment insurance (SUI) taxable wage 
base for calendar year 2018 will increase to $30,500, up from $29,500 for 2017. 
The taxable wage base is calculated each year at 66⅔% of the average annual wage paid 
to Nevada workers.

Nevada proposed regulation would require all employers 
to file SUI returns electronically as of July 1, 2018
A proposed revision of a Nevada unemployment insurance regulation would require all 
employers to electronically file quarterly state unemployment insurance (SUI) contribution 
and wage reports after July 1, 2018.

Under the proposed regulation, an employer that fails to comply with the requirement to 
file electronically may be subject to penalties. Employers that are unable to comply due to 
a lack of automation or a severe economic hardship may request a one-year waiver from 
the electronic filing requirements.

For information on the electronic reporting of Nevada SUI returns, see the Department’s 
Employer Self-Service (ESS) website.

Nevada Governor vetoes paid sick leave bill
Nevada Governor Brian Sandoval recently vetoed SB 196, which would have required 
employers of 25 or more employees to provide paid sick leave to their full-time employees. 
The requirement would have been effective January 1, 2018.

SB 196 would have required a private employer who has 25 or more employees in Nevada 
and who has conducted business in the state for at least 12 consecutive months to provide 
full-time employees with paid sick leave, to be accrued at a rate of 1 hour per 40 hours 
worked. The accrued paid sick leave could have been used by an employee beginning on 
the first anniversary date of his or her employment.

Employers would have been allowed to (1) limit the use of the paid sick leave to 40 hours 
per year and (2) set a minimum increment that an employee may use the accrued sick 
leave at any one time, not to exceed 2 hours. Employers would have been required to allow 
employees to carry over up to 80 hours of accrued paid sick leave to the following year.

A full-time employee would have been defined as one who works at least 1,600 hours for 
the employer during a 12-month period beginning on the date the employee is hired.

According to Governor Sandoval, “The mandates of SB 196 come with a substantial cost 
to businesses, particularly small businesses. In addition, the decision to provide employee 
benefits is one reserved to a business owner who must respond to the demands of a 
competitive job market. SB 196 presents a substantial economic burden on small business, 
upsets competition for employees and could hinder Nevada’s business-friendly reputation.”

http://www.maine.gov/revenue/forms/with/2017/17_WH_Tab&instructions20170728-nosur.pdf
https://legislature.maine.gov/legis/bills/display_ps.asp?LD=390&snum=128
http://www.maine.gov/tools/whatsnew/index.php?topic=Gov+News&id=722147&v=article2011
http://ui.nv.gov/ESSHTML/whats_new.htm
http://ui.nv.gov/ess.html
http://gov.nv.gov/uploadedFiles/govnvgov/Content/News_and_Media/Press/2017_Images_and_Files/SB196-VETO.pdf
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State news

North Dakota
Legislation requires all 
employers to file and pay SUI 
taxes electronically in 2018
Recently enacted HB 1296 requires all 
North Dakota employers to file state 
unemployment insurance (SUI) returns and 
pay all SUI contributions electronically, effective 
with the filing of the first quarter 2018 return.

Currently, employers of 25 or more employees 
must file SUI returns electronically. Also, only 
payroll service companies filing on behalf 
of clients are currently required to pay SUI 
contributions electronically.

Employers may sign up for the Job Service 
North Dakota electronic reporting system, 
UI Easy, to electronically file and pay SUI taxes. 
UI Easy allows employers to file quarterly 
reports, manage their accounts, make payments, 
change account information, view documents, 
respond to requests for information when a 
past employee files a claim, and view appeal 
determinations. Another reporting option is 
Secure FTP, which, unlike UI Easy, only allows 
employers to file quarterly reports and is not 
used to manage accounts.

For more information, see the agency’s 
June 2017 employer newsletter and the 
agency’s website.

Ohio
Budget bill eliminates bottom two income tax brackets; 
revised withholding tables for 2017 not anticipated
A provision of the recently enacted Ohio biennial budget bill (HB 49) eliminates the bottom 
two income tax brackets, effective retroactively to January 1, 2017. As a result, income up to 
$10,500 will not be taxed.

The income tax brackets will be indexed each year for inflation.

No revision in income tax withholding tables for 2017
A senior representative of the Ohio Department of Taxation tells us that revised 
withholding tables will not be issued for calendar year 2017, but they may be in the works 
for 2018. Affected taxpayers will pay any adjusted amount of tax on their 2017 state 
income tax returns. (Email response to inquiry.)

Supplemental income tax withholding
For 2017, the supplemental rate of withholding remains at 3.5%.

Changes to municipal reporting and payment
Beginning January 1, 2018, businesses will have the option of filing and paying municipal 
net profits tax through the Ohio Business Gateway. Once this option is elected, a business 
will continue with centralized tax reporting and payment unless it opts to go back to 
decentralized reporting.

The bill also calls for the tax department to study the feasibility of allowing taxpayers to 
file municipal income tax returns through the joint federal and state modernized e-file 
program (MeF).

Municipalities are allowed to impose a penalty of not more than 50% on employers that 
are delinquent in the payment of municipal income tax withholding. Currently, state law 
requires that the penalty be equal to 50% of the unpaid municipal tax.

http://www.legis.nd.gov/assembly/65-2017/bill-index/bi1296.html
http://www.jobsnd.com/unemployment-business/ui-easy
http://www.jobsnd.com/sites/default/files/June2017InfoLink.pdf
http://www.jobsnd.com/unemployment-business/file-reports
https://www.legislature.ohio.gov/legislation/legislation-documents?id=GA132-HB-49
http://www.tax.ohio.gov/municipalities.aspx
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State news

Vermont
FY 2018 SUI tax rate schedule decreased
For fiscal year 2018 (July 1, 2017–June 30, 2018), the Vermont Department of Labor is 
basing the Vermont employer state unemployment insurance (SUI) rates on lower Tax Rate 
Schedule IV. As a result, fiscal year 2018 tax rates will range from 1.1% to 7.7%, down from 
a range of 1.3% to 8.4% on Schedule V.

The taxable wage base remains at $17,300 for the remainder of 2017 and has not yet 
been determined for calendar year 2018. (Email response to inquiry, senior representative, 
Vermont Department of Labor, June 19, 2017.)

Newly liable employers will pay SUI contributions at the rate of 1%, with the exception of the 
following foreign construction classifications:

Vermont fiscal year 2018 SUI rates for certain new employers

Industry NAICS Code Tax rate
Construction of buildings 236 4.8%

Heavy and civil engineering construction 237 6.4%

Specialty trade contractors 238 5.8%

Mailing of rate notices
The 2018 SUI rate notices were mailed to employers on June 23, 2017. For more information, 
contact the Vermont Department of Labor at +1 802 828 4344 or visit its website.

Highest rate schedule had been in effect since FY 2011
Owing to the recession, the Department began borrowing from the federal government to 
continue to pay UI benefits when the state UI trust fund became insolvent in March 2010. As a 
result, the SUI rate schedule moved to the highest Tax Rate Schedule V as of fiscal year 2011. 
The last time employers paid SUI taxes on Tax Rate Schedule IV was for fiscal year 2010.

As another fund balance builder, legislation increased the SUI taxable wage base from $8,000 
to $10,000 for calendar year 2010; $13,000 for 2011; and $16,000 for 2012, 2013 and 
2014. Once the federal UI loan was repaid in July 2013 and Vermont’s unemployment trust 
fund returned to a positive balance, the SUI taxable wage base was indexed to increases in the 
state annual average wage, rather than be set at $16,000. As a result, the taxable wage base 
for calendar year 2015 was $16,400; for 2016, $16,800; and for 2017, $17,300. The 2018 
SUI taxable wage base is not yet available.

The law further provides that when the state’s trust fund balance increases to a level that 
allows Rate Schedule III to be in effect, the SUI taxable wage base will decrease by $2,000 
(after indexing) for the following year, and decrease by another $2,000 when Rate Schedule I 
is in effect. (SB 290, signed by the governor on May 24, 2010.)

Ernst & Young LLP insights

Vermont is one of four states (New Hampshire, New Jersey, Tennessee and Vermont) that 
assign SUI tax rates on a fiscal year basis rather than a calendar year basis.

http://labor.vermont.gov/unemployment-insurance/employers/ui-tax-rates/
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State news

Vermont employers may be due refund for decade-old 
coding error causing overpayment of SUI interest charges
The Vermont Department of Labor announced that a coding error involving the charging 
of interest for underpaid state unemployment insurance (SUI) contributions was discovered 
during meetings regarding the modernization of its 30-year-old legacy unemployment system.

The error resulted in delinquent employers overpaying interest charged to them on their SUI 
and health care fund assessment contributions.

Vermont law requires the Department to charge 1.5% interest per month on unpaid 
contributions. The rounding error equated to a 0.05% overcharge for the months that 
contained 31 days. For example, an employer with a past due balance of $1,000 for an entire 
calendar year may have overpaid $2.50.

The Department is working to determine the overpayment amount and will automatically issue 
refunds for each affected employer that it verifies has paid past due balances with interest 
since 2014.

Employers that paid past due amounts with interest prior to 2014 are asked to contact 
the Department’s Employer Assistance Line at +1 877 214 3331 and to have supporting 
documentation (i.e., past due notices from the Department) of the underpaid taxes and 
interest charged. This is because the Department only maintains records on employer 
accounts for three years after the close of the calendar year.

Employers that have inactivated their accounts during the last 10 years will also need to 
contact the Department and provide supporting documentation, as the Department purges 
the data for inactive accounts on a quarterly basis.

The Department warns employers may not receive a refund if they have possible 
overpayments dating before 2014 (or inactive accounts) that are without supporting 
documentation.

The Department admits that the coding error could go back to as early as 1987, when it 
changed its interest rate, but is only able to verify that the error goes back to 2008.

Therefore, the Department will only issue refunds for overpayments made from 2008 through 
2017. The Department cautions that the overpayment calculation is a manual process and 
will require a large amount of staff time. As a result, it may be some time before affected 
employers receive their refunds. The statute of limitations on refunds will not be imposed.

The error has been corrected, and interest is being accurately calculated since June 1, 2017.

Ernst & Young LLP insights

Vermont employers should carefully review their SUI contribution history, particularly if 
late payments were made and interest assessed over the last several years. Refunds could 
be due for years as far back as 2008, but refunds of interest overpayments for years prior 
to 2014 will not be made without adequate supporting documentation.

http://labor.vermont.gov/faq-coding-error/
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State news

Washington
Seattle mayor approves city income 
tax effective January 1, 2018; 
legal challenges begin
Seattle Mayor Ed Murray recently signed an ordinance passed by 
the Seattle City Council to establish a city income tax on city residents 
who are high earners. This is despite the fact that Washington is one 
of nine states that do not have a personal income tax.

Effective with income received on and after January 1, 2018, 
resident individuals earning more than $250,000 and joint filers 
earning more than $500,000 will be required to pay an income tax 
of 2.25% on total income. These income levels would be adjusted 
annually on and after January 1, 2019, by inflation.

Total income is defined as income before any adjustments, deductions 
or credits taken on the federal Form 1040, as shown on line 22 of 
Form 1040, line 15 on Form 1040A or line 9 of Form 1041.

The city income tax will be due annually on April 15, accompanied by 
a return to be developed by the city’s finance director.

At this time, the ordinance does not provide for the withholding of 
city income tax by the individual’s employer.

Challenges to the city income tax
Opponents of the Seattle income tax point to Washington state 
law, which prohibits a municipality from establishing a local income 
tax. The law states: “A county, city or city-county shall not levy a 
tax on net income.” Proponents of the city income tax point to the 
fact that the ordinance calls for an income tax on “total” rather 
than “net” income.

News sources are reporting that the first legal challenge to the 
ordinance came from a Seattle resident on July 14, 2017, the day 
the mayor signed the ordinance. Other challenges are expected. 
The Freedom Foundation, a nonprofit think tank with offices in 
Washington and Oregon, stated on its blog that it has teamed up 
with a local law firm to file suit on behalf of more than a dozen 
residents against the ordinance.

Ernst & Young LLP insights

In 2016, Olympia voters rejected an initiative (Initiative 1) to 
fund college tuition with a 1.5% local income tax on the city’s 
high earners. There have also been several attempts over the 
years to establish a statewide income tax.

Washington State Senate Republicans failed in a recent attempt 
(SJR 8204) to place on the November 2017 ballot an initiative to 
amend the state constitution to prohibit a state income tax.

According to Article VII, Section 1 of the Washington State 
Constitution, “all taxes shall be uniform upon the same class of 
property within the territorial limits of the authority levying the 
tax and shall be levied and collected for public purposes only.”

According to the Senate report on SJR 8204, in 1933, the 
Washington State Supreme Court interpreted this section of the 
state constitution as prohibiting taxation of personal income, 
reasoning that income is property and therefore must be taxed 
uniformly. In doing so, the court struck down a voter-approved 
state income tax initiative. However, the Senate report reasons 
that a Washington court reviewing the issue today might 
conclude that income is not property, and therefore an income 
tax would not violate the Washington State Constitution.

http://seattle.legistar.com/View.ashx?M=F&ID=5315695&GUID=C89BBC76-9029-44D2-81E6-9AEE417839BE
https://app.leg.wa.gov/rcw/default.aspx?cite=36.65.030
http://www.kiro7.com/news/local/seattle-income-tax-a-timeline-of-the-legal-challenges/567635114
https://jkiro.files.wordpress.com/2017/07/kunath-summons-complaint.pdf
https://www.freedomfoundation.com/blogs/liberty-live/press-release-freedom-foundation-teams-up-with-lane-powell-to-challenge-seattle
http://www.co.thurston.wa.us/auditor/Elections/2016elections/november/vp/online/oly.htm
http://app.leg.wa.gov/billsummary?BillNumber=8204&Year=2017
http://leg.wa.gov/LawsAndAgencyRules/pages/constitution.aspx
http://lawfilesext.leg.wa.gov/biennium/2017-18/Pdf/Bill Reports/Senate/8204 SBR AFS 17.pdf
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Payroll tax calendar

Federal employment tax due dates  
for August–September 2017

Due date Deposit or filing requirement
August 2 Semiweekly deposit due date for liabilities incurred July 26–28

August 4 Semiweekly deposit due date for liabilities incurred July 29–August 1

August 9 Semiweekly deposit due date for liabilities incurred August 2–August 4

August 10 Form 4070 is due from employees who received $20 or more in tips in July.

August 11 Semiweekly deposit due date for liabilities incurred August 5–August 8

August 15 If the monthly deposit rule applies, deposit the tax for payments made in July.

August 16 Semiweekly deposit due date for liabilities incurred August 9–August 11

August 18 Semiweekly deposit due date for liabilities incurred August 12–August 15

August 23 Semiweekly deposit due date for liabilities incurred August 16–August 18

August 25 Semiweekly deposit due date for liabilities incurred August 19–August 22

August 30 Semiweekly deposit due date for liabilities incurred August 23–August 25

September 1 Semiweekly deposit due date for liabilities incurred August 26–August 29

September 7 Semiweekly deposit due date for liabilities incurred August 30–September 1

September 8 Semiweekly deposit due date for liabilities incurred September 2–September 5

September 13 Semiweekly deposit due date for liabilities incurred September 6–September 8

September 15 Semiweekly deposit due date for liabilities incurred September 9–September 12

September 20 Semiweekly deposit due date for liabilities incurred September 13–September 15

September 22 Semiweekly deposit due date for liabilities incurred September 16–September 19

September 27 Semiweekly deposit due date for liabilities incurred September 20–September 22

September 29 Semiweekly deposit due date for liabilities incurred September 23–September 26

October 4 Semiweekly deposit due date for liabilities incurred September 27–September 29

October 6 Semiweekly deposit due date for liabilities incurred September 30
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Don’t wait until year end
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Reconciliation

Contact

For more information,  
please contact:

Kristie Lowery
Ernst & Young LLP
National Director, 
Employment Tax Services
+1 704 331 1884
kristie.lowery@ey.com

Bryan De la Bruyere
Ernst & Young LLP
Executive Director, 
Employment Tax Services
+1 404 817 4384
bryan.delabruyere@ey.com

Tax process review* 

Through staff interviews, data analysis and random sampling, our team identifies areas of opportunities and risk involving:

• Cash management
• Employee master file and pay/deduction transactions
• Recordkeeping, data management and reporting
• Federal, state, local and provincial tax reporting
• Efficiency/accuracy safeguards
• Reconciliation and third-party oversight  

Employment Tax (ET) Rapid Assessment™ Tax configuration review

With our ET Rapid Assessment™, businesses can access 
our secure web-based portal, or schedule an on-location 
meeting to complete our assessment questionnaire and 
receive a report highlighting potential risks and opportunities 
within their employment tax operations. Our team of qualified 
tax professionals supports the process by reviewing the 
flags, ranking their priority and codeveloping any follow-up 
action plans. 

Employment tax processes are driven by configuration tables, 
payroll codes and attributes that direct the tax treatment of 
compensation and how it is ultimately mapped to returns and 
information statements. Our employment tax team reviews 
these data elements and assists businesses in designing and 
managing workflows to maintain their integrity.  

System implementation support* Co-sourcing* 

Adding our skilled resources to the system implementation 
team adds integrity to the employment tax processes 
while freeing staff resources to focus on their routine 
responsibilities. Implementation support is available in all 
phases, including:

• Data migration planning and implementation
• Design and specifications 
• Testing and data sampling  

Our qualified professionals are available to meet your 
employment tax operational needs, whether it be staffing, 
training or responding to one-off questions. 

*The scope of these services may be limited for Ernst & Young LLP SEC registrant audit clients.

Gaps in your payroll system or employment tax 
processes can easily go undetected and may 
result in costly errors on Forms W-2 and other 
employment tax returns.

Get the support you need for 2017!

Take a look at how Ernst & Young LLP’s 
employment tax professionals are assisting 
businesses in meeting their 2017 employment tax 
requirements.

Access our free essential resources here. 

mailto:kristie.lowery%40ey.com?subject=
mailto:bryan.delabruyere%40ey.com?subject=
http://www.ey.com/Publication/vwLUAssets/Integrated_services_for_assessing_performance,_enabling_change_and_supporting_your_needs/$FILE/EY-Tax-Transformation-Services-bifold.pdf
http://www.ey.com/us/en/services/tax/state-and-local-tax/employment-tax-year-end-planning-essentials---year-end-checklist
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Workforce 
Advisory Services

Supporting you through  
the employment life cycle

Contact us at eyworkforceadvisoryservices@ey.com.

Connect with us

Follow us on Twitter @EY_ACA

Join us on LinkedIn @Payroll Perspectives from EY

Follow us on Twitter @EYEmploymentTax

Tour our payroll essentials on ey.com 
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