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From the editor

 
Debera Salam, CPP 
Editor-in-Chief 
Payroll Perspectives from EY

With 2017 just weeks away, time is running out to review payroll records, 
book adjustments and confirm the accuracy of wage and tax data. With 
the earlier Form W-2 filing deadlines for the IRS and so many states, there 
is far less time to complete these tasks. 

January will also bring in a new president and a new conservative agenda 
likely to be supported by the Republican majority sustained in both 
the House and Senate. There is already much anticipation about how 
President-elect Donald Trump will deal with issues such as the stalled raise 
in pay for salaried exempt employees. 

In this issue of Payroll Perspectives, we assist you in preparing for year-
end by providing you with answers to the top 10 Form W-2 reporting 
questions for 2016. We also look ahead to 2017 by capturing some of the 
proposals made by Trump on the campaign trail that could affect payroll 
and employment taxes in the future. 

While there is much to do this month, we hope that you enjoy some time 
with friends and family, and, on behalf of all of us on the Ernst & Young LLP 
Workforce Advisory Services team, season’s greetings and a happy new year.

Warmly,

Connect with us

Follow us on Twitter

Join us on LinkedIn: Payroll Perspectives from EY

Find our year-end essentials here.

More resources for  
year-end compliance 

For more reference materials to 
assist you with your year-end and 
quarterly compliance requirements, 
we invite you to consider purchasing 
the Payroll Practitioner’s Compliance 
Handbook for Year-end and Quarterly 
Reporting, published by Thomson 
Reuters/RIA. 

For ordering information, call Thomson 
Reuters at +1 800 950 1216. 

Ask for the author’s 10% discount.

http://www.twitter.com/EYEmploymentTax
https://www.linkedin.com/grp/home?gid=4307305
http://www.ey.com/US/en/Services/Tax/State-and-Local-Tax/Employment-tax-year-end-planning-essentials---Year-end-checklist
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Payroll workshop

By popular request, the following are the Form W-2 reporting questions 
(FAQs) most frequently posed to our Ernst & Young LLP payroll and 
employment tax professionals for tax year 2016.

FAQ 1 What are the new filing deadlines for Forms W-2 and Forms 1099-MISC for 
tax year 2016?

FAQ 2 How is taxable group-term life insurance provided to former employees reported 
on Form W-2?

FAQ 3 How are moving expenses reported on Form W-2?

FAQ 4  How are employer-provided dependent care assistance benefits reported on 
Form W-2?

FAQ 5 Is there a dollar threshold at which Forms W-2 are not required?

FAQ 6 Are we required to report wages and benefits made available to terminated or 
retired employees on Form W-2 or Form 1099?

FAQ 7 If we withheld too little Social Security/Medicare (FICA) for the year, can we deduct 
the difference from federal income tax withholding for Form W-2 and Form 941 
reporting purposes?

FAQ 8 Can we report in box 2, federal income tax withheld, amounts employees paid to us 
by personal check?

FAQ 9 What do we do if employees do not yet have their Social Security Numbers at the 
time we are required to issue or file Forms W-2?

FAQ 10  When is an employer required to report payments made from a nonqualified deferred 
compensation plan in Box 11 of Form W-2?

2016 Form W-2 reporting — 
Top 10 most frequently asked questions
By Debera Salam (CPP) and Deborah Spyker (CPP, CPA), Ernst & Young LLP

Form W-2 FAQs at a glance
 1. Starting this year, Forms W-2, whether 

filed on paper or electronically, are 
required to be filed with the Social 
Security Administration by January 31. 
Forms 1099-MISC reporting nonemployee 
compensation are filed with the IRS by 
January 31, but the due date for other 
Forms 1099-MISC remains unchanged. 

 2. You are not required to withhold FICA 
tax from the value of taxable group-
term life insurance provided to former 
employees. Show the taxable amount in 
boxes 1, 3 (up to the wage limit) and 5.  
In box 12, show the taxable group-term 
life with Code C, the Social Security tax 
owed with Code M and the Medicare tax 
owed with Code N. Report the amounts 
shown in Code M and N as a credit on 
Form 941, line 9

 3. Nontaxable moving expenses paid 
directly to employees are reported in 
box 12, Code P. 

 4. Qualified dependent care assistance 
benefits include the fair market value of 
employer-provided day care facilities, 
whether those facilities are located at or 
away from the workplace. 

 5. There is no de minimis exemption from 
the requirement to file Forms W-2.

 6. Wages are reported on Form W-2, 
whether they are paid in anticipation of 
or subsequent to employment. 

 7. It is a risky practice to rob from federal 
income tax to pay FICA.

 8. Be careful about accepting personal 
checks from employees for inclusion in 
federal income tax withholding on the 
Form W-2.  

 9. If you don’t have a Social Security Number 
for an employee, show “applied for” or 
“000-00-0000 “ and don’t use an ITIN.

 10. Be certain to report nonqualified deferred 
compensation in box 11 when required to. 
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Payroll workshop

FAQ 1
What are the new filing deadlines for 2016 Forms W-2 
and 1099-MISC?
Starting with 2016 returns required to be filed in 2017, Forms W-2 
and Forms 1099-MISC reporting non-employee compensation, 
whether filed on paper or electronically, are due January 31. The filing 
deadline for other information returns, including Forms 1099-MISC 
other than those for non-employee compensation, is not changed.

Also starting with filings due after January 1, 2017, extensions on 
the deadline to file Forms W-2 with the Social Security Administration 
are no longer automatic, and only one 30-day extension will be 
granted. In reviewing Form 8809, Application for Extension of Time 
to File Information Returns, the IRS will only grant extensions in 
extraordinary circumstances or catastrophe, and employers granted 
such extension must demonstrate that employees paid the tax by 
using Form 4669, Statement of Payments Received, and Form 4670, 
Request for Relief from Payment of Income Tax Withholding. (2016 
General Instructions for Forms W-2 and W-3, pg.1.)

FAQ 2
How is taxable group-term life insurance for former 
employees reported on the Form W-2?
Taxable group-term life insurance is reported on Form W-2 in boxes 
1, 3 (up to the wage limit) and 5, whether employees are active or 
terminated. Federal income tax withholding is not required. If the 
taxable group-term life insurance was provided to an employee 
during a period subsequent to termination or retirement, the 
employer is not required to withhold Social Security/Medicare (FICA). 
In Form W-2, box 12, show the taxable group-term life with Code C, 
the Social Security tax with Code M and the Medicare tax of 1.45% 
with Code N. (2016 General Instructions for Forms W-2 and W-3, 
pg.10.) The amounts reported in Codes M and N are shown as a credit 
on Form 941, line 9.

When Form W-2, box 12, Codes M and N have dollar amounts, the 
former employee is required to pay those taxes with the federal 
Form 1040. This provision does not apply in situations where the 
employee received taxable group-term life insurance while a current 
employee but the employer failed to withhold the FICA. This provision 
also does not apply to taxable dependent group-term life insurance 
under IRC §132(e). If the employer fails to withhold FICA tax for 
current employees’ taxable group-term life or for taxable dependent 
group-term life for current or former employees, it is liable to pay 
these taxes on behalf of employees (subject to gross-up).

FAQ 3
How are employer-reimbursed moving expenses 
reported on Form W-2?
Employer payment of employees’ qualified moving expenses is 
excluded from taxable income for federal income tax (FIT), federal 
income tax withholding (FITW) and federal unemployment insurance 
(FUTA) purposes.

Examples of qualified/nontaxable moving expenses include:

• The cost of transporting household goods and personal items from 
the old residence to the new residence (using the most direct route)

• Up to 30 days of temporary storage expense (immediately following 
the move from the old residence and before moving to the new 
residence)

• Travel expense from the old residence to the new (includes 
mileage and lodging but not meals)

Examples of nonqualified/nontaxable moving expenses include:

• Meal expenses while traveling from the old residence to the new

• Pre-move house-hunting trips

• Lost security deposits

• Real estate transaction costs reimbursed to an employee when 
selling the former residence or purchasing the new residence

• Security deposits or costs to break a lease at the former residence

• Mileage reimbursement from the old residence to the new in excess of 
$0.19 per mile for 2016 (IRC Sec. 217(b)(1); IRS Notice 2016-01.)

Taxable moving expense reimbursements are reported in Form W-2, 
boxes 1, 3 and 5. Nontaxable moving expense reimbursements paid 
directly to the employee are reported in Form W-2, box 12, code P. 
(2016 General Instructions for Forms W-2 and W-3, pg.11.)

Examples of items reportable in Form W-2, box 12, code P, include:

• Lodging expenses reimbursed directly to the employee for travel 
from the old residence to the new

• Mileage reimbursement for travel from the old residence up to 
$0.19 per mile (for 2016)

• Van line and temporary storage charges paid by the employee and 
reimbursed by the employer

 Taxable moving expense reimbursements are reported in 
Form W-2, boxes 1, 3 and 5. Nontaxable moving expense 
reimbursements paid directly to the employee are 
reported in Form W-2, box 12, Code P.

http://www.irs.gov/pub/irs-pdf/f4669.pdf
http://www.irs.gov/pub/irs-pdf/f4670.pdf
https://www.irs.gov/pub/irs-pdf/iw2w3.pdf
https://www.irs.gov/pub/irs-pdf/iw2w3.pdf
https://www.irs.gov/pub/irs-pdf/iw2w3.pdf
https://www.irs.gov/pub/irs-pdf/iw2w3.pdf
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Payroll workshop

2016 Form W-2 reporting — 
Top 10 most frequently asked questions 
Continued

FAQ 4
How are employer-provided dependent care assistance 
benefits reported on Form W-2?
Qualified dependent care assistance benefits in excess of $5,000 per 
employee per year ($2,500 in the case of a married taxpayer filing 
separately) are included in wages subject to FIT, FITW, FICA and FUTA. 
Qualified dependent care assistance benefits include the fair market 
value of employer-provided day care facilities, whether those facilities 
are located at or away from the workplace. Qualified dependent 
care assistance benefits also include qualified reimbursement 
arrangements (pretax contributions) under a cafeteria plan.

When determining an employee’s total annual dependent care 
assistance benefit, all of the above benefits are taken into account.

Hence, in determining an employee’s total annual benefit, the 
company must take into account the amount the employee elected to 
contribute on a pretax basis to the dependent care assistance flexible 
spending account for the calendar year and any other expenses the 
employer incurred in providing dependent care assistance to the 
employee. (IRC§129(a)(2)(A); IRS Notice 89-111, 1989 2 CB 449, as 
supplemented by IRS Notice 90-66, 1990-2 CB 350, as corrected by 
IRS Announcement 90-136, 1990-50 IRB 19.)

Example 1: Assume the employer provides emergency day care 
services in December 2016 totaling $1,000, but this amount is 
not paid to the day care facility until January 2017. The $1,000 
is treated as benefits provided in 2016.

Further assume that in 2016 this same employee set aside 
$5,000, on a pretax basis, in his dependent care assistance 
reimbursement account.

Qualified dependent care assistance benefits in excess of $5,000 
per employee per year ($2,500 in the case of a married taxpayer 
filing separately) are included in wages subject to FIT, FITW, FICA 
and FUTA; therefore, in this example, the employee received 
dependent care benefits in 2016 totaling $6,000 ($5,000 pretax 
and $1,000 of employer day care subsidies). The excess, or 
$1,000, is treated as wages subject to FIT, FITW, FICA and FUTA.

The dependent care assistance benefits in Example 1 are reported on 
Form W-2 as follows:

• Form W-2, box 1 — federal taxable wages: report here $1,000, 
representing only qualified dependent care assistance benefits in 
excess of $5,000 in the calendar year.

• Form W-2, box 2 — federal income tax withholding: report here the 
federal income tax withheld on qualified dependent care assistance 
benefits of $1,000 (the amount in excess of $5,000 for the 
calendar year).

• Form W-2, box 3 — Social Security wages: report here $1,000, 
representing only dependent care assistance benefits in excess of 
$5,000 in the calendar year. The total in this box should not exceed 
the 2016 maximum of $118,500.

• Form W-2, box 4 — Social Security tax withheld: report here the 
Social Security tax withheld on qualified dependent care assistance 
benefits of $1,000 (the amount in excess of $5,000 in the 
calendar year).

• Form W-2, box 5 — Medicare wages: report here $1,000, 
representing only the dependent care assistance benefits in 
excess of $5,000 in the calendar year.

• Form W-2, box 6 — Medicare tax withheld: report here the Medicare 
tax and Additional Medicare Tax withheld on qualified dependent 
care assistance benefits of $1,000 (the amount in excess of $5,000 
for the calendar year).

• Form W-2, box 10 — Report here $6,000, representing all 
dependent care assistance benefits provided in the calendar 
year, even if the total benefits exceed $5,000. (2016 General 
Instructions for Forms W-2 and W-3, pg.17; IRS Publication 15-B, 
Employer’s Tax Guide to Fringe Benefits, rev. 2016.)

Note that the IRS allows employers the flexibility of reporting 
in Form W-2, box 10, either the cash reimbursements made 
from the employee’s flexible spending account or the annual 
pretax contributions elected to be made by the employee. Most 
employers report the pretax contribution amount elected to be 
made by the employee because this data is the easiest to obtain. 
(IRS Notice 2005-61, 2005-39 IRB 1; IRS Notice 89-111.)

https://www.irs.gov/pub/irs-pdf/iw2w3.pdf
https://www.irs.gov/pub/irs-pdf/iw2w3.pdf
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FAQ 5
Is there a dollar threshold at which Forms W-2 
are not required?
There is no de minimis exemption from the requirement to file 
Forms W-2. The IRS states that “employers must file a Form W-2 for 
wages paid to each employee from whom: (1) income, Social Security, 
or Medicare taxes were withheld, or (2) income tax would have been 
withheld if the employee had claimed no more than one withholding 
allowance or had not claimed exemption from withholding on 
Form W-4, Employee’s Withholding Allowance Certificate.” In addition, 
every employer engaged in a trade or business that pays remuneration 
of $600 or more for services performed by an employee, including 
noncash payments, must furnish a Form W-2 to each employee even 
if the employee is related to the employer. (IRS Reg. §31.6051-1; 
2016 General Instructions for Forms W-2 and W-3, pg.5.)

 Generally, amounts treated as wages are reported on 
Form W-2 regardless of the status of the employment 
relationship (pre-employment, retired, laid off) at the 
time the payments are made or benefits provided.

FAQ 6
Are we required to report wages and benefits made 
available to terminated or retired employees on 
Form W-2 or Form 1099?
Amounts paid to individuals in anticipation of employment, such as 
sign-on bonuses or taxable relocation reimbursements, are wages 
subject to FIT, FITW, FICA and FUTA, and as such are reported on 
Form W-2, not Form 1099.

Similarly, wages and taxable benefits provided to former employees, 
such as taxable group-term life insurance for retirees, are reported on 
Form W-2 and not Form 1099.

Generally, amounts treated as wages are reported on Form W-2 
regardless of the status of the employment relationship (pre-
employment, retired, laid off) at the time the payments are made 
or benefits provided. (TAM 9718001; IRS Reg. §§31.3121(a)-1(i), 
31.340(a)-1(a)(5); Rev. Rul. 78-176, 1978-1 CB 303; Rev. Rul. 2004 
109, 2004-50 IRB 958.) Also see FAQ 2.

FAQ 7
If we withheld too little FICA tax during the year, 
can we deduct the difference from federal income 
tax withholding for Form W-2 and Form 941 
reporting purposes?
It is a risky practice to rob from federal income tax to pay FICA. The tax 
regulations establish two separate requirements for the withholding 
of federal income tax and FICA tax. Additionally, employers are 
separately liable for the employer’s share of FICA taxes.

Should the IRS audit the withholding tax records and discover that 
you made this transfer between FITW and FICA withholding, it will 
find that you have not complied with the requirements to correctly 
withhold employee FICA taxes under IRC §3102(a), to correctly 
withhold federal income tax under IRC §3402(a) or to pay at the 
correct employer FICA rate under IRC §3111. Consequently, the 
IRS can hold the employer liable for the FICA and FITW shortages 
(IRC §§3102(b), 3111 and 3301) plus interest and penalties.

Payroll workshop

 If the employee is giving you a personal check to 
cover federal income tax withholding shortages that 
accumulated throughout the year, accepting the 
personal check could put the employer at risk.

https://www.irs.gov/pub/irs-pdf/fw4.pdf
https://www.irs.gov/pub/irs-pdf/iw2w3.pdf
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Payroll workshop

FAQ 8
Can we report in box 2, federal income tax withheld, 
amounts employees paid to us by personal check?
If employees are writing a personal check to cover the federal 
income tax withholding on a taxable noncash fringe benefit, and 
the check is given to the employer at the time the withholding 
obligation is incurred, the IRS would likely have no issue with this 
practice. (IRS Reg. §31.6205-1.)

If, on the other hand, the employee is giving you a check to cover 
federal income tax withholding shortages that accumulated 
throughout the year, accepting the personal check could put the 
employer at risk.

The IRC requires that federal income tax liabilities be paid throughout 
the year, not all at once at the end of the year. Hence, an employee’s 
options for paying the current year’s federal income tax liability 
are (1) federal income tax withholding based on the Form W-4 and/
or (2) quarterly estimated tax payments. To avoid an estimated tax 
penalty, individual taxpayers generally must pay in 90% of their current-
year federal income tax liability or 100% of their prior year’s federal 
income tax liability by the end of the calendar year through withholding 
and/or estimated tax payments (the final estimated tax payment 
generally is due on January 15 of the subsequent year). (IRC §6654(d)
(1)(B) and (C).) Thus, in the case of an individual who has income from 
which tax is withheld (i.e., wages) and income from which tax has not 
been withheld (e.g., dividends, bank interest), penalties can be avoided 
by increasing federal income tax withholding based on the Form W-4 
and/or by making quarterly estimated tax payments.

Supporting the intent of the law is a statement in Publication 15, 
Circular E, Employer’s Tax Guide, rev. 2016, instructing employers 
not to “accept any withholding or estimated tax payments from 
employees in addition to withholding based on their Form W-4.” In 
other words, the IRS instructs employers that they should not accept 
personal checks from employees, the purpose of which is to assist 
employees in evading IRS late payment penalties.

In determining sanctions that could be imposed on employers that 
assist employees in avoiding the penalty for failure to pay their federal 
income tax liability throughout the year, the IRS would likely rely on 
IRC §7206. IRC §7206 provides that any taxpayer who “willfully 
makes and subscribes any return, statement, or other document 
… which he does not believe to be true and correct as to every 
material matter” shall be guilty of a felony. Upon conviction thereof, 
the consequence to corporations for the felony offense of assisting 
employees in evading estimated tax penalties by falsifying the amount 
of federal income tax withheld is a fine of up to $500,000 ($100,000 
in the case of individual employers), not more than three years’ 
imprisonment, or both, plus the costs of prosecution.

There is some indication that the IRS might also rely on IRC §6701 
and §7201. The extent to which the IRS would be successful in 
imposing these additional sanctions is arguable; however, because the 
IRS would probably rely on them, it is relevant to consider them:

• IRC §6701. This section applies to anyone who aids or assists in 
preparing a return understating a tax liability. The penalty is $1,000 
or, in the case of a return relating to the liability of a corporation, 
$10,000. Whether this provision can be stretched to apply to the 
evasion of the estimated tax penalty may be questionable.

• IRC §7201. This section imposes a sanction against “any person 
who willfully attempts in any manner to evade or defeat any tax 
imposed” by the IRC. Such person is guilty of a felony and, upon 
conviction, subject to a fine of not more than $100,000 ($500,000 
in the case of a corporation), imprisonment of up to five years, or 
both, plus the costs of prosecution. Whether this provision applies 
to the estimated tax penalty may be questionable.

Regardless of whether a business is in the practice of accepting 
personal checks for federal income tax withholding, employees 
should be notified that the business will not accept personal checks to 
remedy federal income tax withholding shortfalls throughout the year. 
This notification should include information about the employees’ 
options of adjusting the Form W-4 and/or making estimated federal 
income tax payments. Copies of your organization’s policy against 
accepting personal checks for federal income tax withholding 
shortages can be distributed with the 2016 Forms W-2 or mailed 
separately, along together with a blank 2017 Form W-4, Employee’s 
Withholding Allowance Certificate.

2016 Form W-2 reporting — 
Top 10 most frequently asked questions 
Continued

 The IRS states that it generally will not issue an 
Individual Taxpayer Identification Number (ITIN) to 
aliens who have met the SSA’s evidence requirements 
for work authorized under the immigration law but 
who are experiencing delays in securing an SSN 
caused by the SSA’s procedures.

https://www.irs.gov/pub/irs-pdf/fw4.pdf
https://www.irs.gov/pub/irs-pdf/fw4.pdf
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Payroll workshop

FAQ 9
What do we do if employees do 
not yet have their Social Security 
Numbers at the time we are 
required to issue or file Forms W-2?
According the 2016 General Instructions 
for Forms W-2 and W-3, for paper 
Forms W-2 without a Social Security Number 
(SSN) because the Social Security card has 
not yet been issued, the words “applied 
for” should be used as the SSN. However, 
when filing electronically, the SSA instructs 
employers to enter zeroes in locations 3 
to 11 of the RW record. When the SSN is 
provided, the employer should submit a 
Form W-2c showing the correct SSN. This 
Form W-2c is issued to the employee and 
filed with the SSA.

In Publication 1915, Understanding Your 
Individual Taxpayer Identification Number, 
the IRS states that it generally will not 
issue an Individual Taxpayer Identification 
Number (ITIN) to aliens who have met the 
SSA’s evidence requirements for work 
authorized under the immigration law but 
who are experiencing delays in securing an 
SSN caused by the SSA’s procedures. The 
IRS instructs employers in this case to keep 
documentation to show that the failure to 
supply a payee’s SSN was caused solely by 
the SSA’s procedures for issuing SSNs to 
aliens. (Note that the SSA routinely verifies 
the name and SSN as reported on Forms W-2; 
if an ITIN appears in box A of Form W-2, the 
SSA treats it as an invalid SSN.)

FAQ 10
When is an employer required to report payments made from a 
nonqualified deferred compensation plan in box 11 of Form W-2?
Pursuant to nonqualified deferred compensation plans, Form W-2, box 11, must reflect:

1. The portion of wages included in Form W-2, box 1, that is attributable to nonqualified 
deferred compensation that was made available to the employee in a prior year(s) without 
substantial risk of forfeiture (i.e., distribution)

2. The portion of wages included in boxes 3 and 5 (Social Security and Medicare wages, 
respectively) that is attributable to amounts set aside in a prior year but that was subject 
to substantial risk of forfeiture (i.e., vesting) in previous years

The following examples demonstrate the Form W-2, box 11, reporting requirement.

Example 1:

An individual participates in a 
nonqualified deferred compensation plan and 
sets aside a total of $100,000 that vests 10% 
per year over a 10-year period. In the 11th 
year, the individual takes distribution of the 
$100,000. For the year in which the individual 
takes the distribution (the 11th year), the 
Form W-2 reflects the following amounts:

Box 1: $100,000

Box 3: (already reported in years 1–10 of plan)

Box 5: (already reported in years 1–10 of plan)

Box 11: $100,000

Example 2:

An individual participates in a nonqualified 
deferred compensation plan and sets aside a 
total of $100,000 that vests after 10 full years 
of service. No distribution is made. In the 11th 
year, when risk of forfeiture lapses, the Form W-2 
reflects the following amounts:

Box 1: $0 (no distribution was made)

Box 3: $100,000

Box 5: $100,000

Box 11: $100,000

Example 3:

An individual participates in a nonqualified 
deferred compensation plan and sets aside a total 
of $100,000 that vests 10% per year over a 10-
year period. In the 10th year, the individual vests 
in the last 10% of the plan balance and takes 
distribution of the $100,000. The Form W-2 for 
the 10th year is completed as follows:

Box 1: $100,000

Box 3: $10,000 (no longer subject to risk of 
forfeiture)

Box 5: $10,000 (no longer subject to risk of 
forfeiture)

Box 11: nothing reported because a distribution 
and a deferral occurred in the same tax year

Example 4:

An individual participates in a nonqualified 
deferred compensation plan that does not vest 
until retirement. This individual retires and takes 
the $100,000 retirement distribution. For the 
year in which the individual takes the distribution, 
Form W-2 reflects the following amounts:

Box 1: $100,000

Box 3: $ 100,000

Box 5: $100,000

Box 11: $0

For more information on box 11 and further examples, see IRS Publication 957.

https://www.irs.gov/pub/irs-pdf/iw2w3.pdf
https://www.irs.gov/pub/irs-pdf/iw2w3.pdf
http://www.irs.gov/pub/irs-pdf/p1915.pdf
http://www.irs.gov/pub/irs-pdf/p1915.pdf
https://www.irs.gov/pub/irs-pdf/p957.pdf
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Rates and limits 

California and Virgin Islands subject  
to FUTA credit reduction in 2016

The US Department of Labor issued notice that employers in California 
and the Virgin Islands will pay their FUTA taxes for calendar year 2016 at 
a higher federal unemployment (FUTA) tax rate than employers in other 
states because they failed to repay their outstanding federal unemployment 
insurance (UI) loans by November 10, 2016.

This is down from the three states and the Virgin Islands that had credit reductions for 
calendar year 2015.

The increased 2016 FUTA taxes are due from employers with their fourth quarter 2016 
federal unemployment tax deposit, due January 31, 2017.

California and the Virgin Islands again received waiver 
of BCR for 2016
California, Ohio (which repaid its loan prior to September 1, 2016) and the Virgin Islands 
requested a waiver of the additional Benefit Cost Rate for 2016 and were approved.

Background

The Social Security Act requires a reduction in the FUTA tax credit to start when a state has 
outstanding federal loans on January 1 of two consecutive years. The reduction in the FUTA 
tax credit is 0.3% for the first year and an additional 0.3% (or more) for each succeeding year 
until the loan is repaid.

Federal law discourages states from carrying their loan balances over several years by further 
reducing the FUTA credit beginning in the fifth year of the loan. This add-on to the FUTA credit 
reduction is referred to as the Benefit Cost Rate (BCR).

The BCR triggered this year for the states that began borrowing in 2009 and still had a UI 
loan balance as of January 1, 2016. The BCR penalty may be waived if the state’s governor 
submits an application to the US Secretary of Labor no later than July 1 of the penalty year 
and the state takes no action (legislative, judicial or administrative) during the 12-month 
period ending September 30 that would reduce UI trust fund solvency during that same time 
period. Should the BCR add-on be waived, as is normally the case if the conditions are met, 
another penalty, referred to as the 2.7 add-on, can kick in if the state’s average UI tax rate is 
inadequate — this penalty rate cannot be avoided or waived if triggered.

http://oui.doleta.gov/unemploy/futa_credit.asp
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Details for 2016

For 2016, three states and the Virgin Islands faced a potential FUTA credit reduction 
because there was an outstanding loan balance as of January 1, 2016. Connecticut 
and Ohio repaid their outstanding advances before November 10, 2016, thereby 
eliminating any FUTA credit reduction for 2016.

California and the Virgin Islands began borrowing in 2009 and had outstanding loan 
balances on January 1 in each of the years of 2011 through 2016. As a result and 
because a loan balance continued as of November 10, 2016, California and the 
Virgin Islands have a 1.8% credit reduction for 2016, for a total FUTA rate of 2.4%.

No state or territory for 2016 faced the special 2.7 add-on for having an average 
state UI rate that is lower than allowed under federal law (as the Virgin Islands did 
for 2012–13).

Ohio employers not completely spared added cost
When Ohio repaid its FUTA loan in 2016, employers were spared the added federal 
UI tax caused by the FUTA credit reduction. Unfortunately, Ohio employers have 
traded one debt-related tax for another.

The Ohio Department of Job and Family Services issued notice that experience-
rated employers will pay a surcharge of 0.6% to be used to repay a state loan 
secured earlier this year to repay the state’s federal loan. Department officials tell 
us that the surcharge will be reflected in the 2017 SUI tax rates. However, note that 
the surcharge cannot be counted as state unemployment insurance contributions 
on Form 940.

2016 Form 940 and Schedule A now available
The final version of the 2016 Form 940, Employer’s Annual Federal Unemployment 
(FUTA) Tax Return, is available here. Form 940, Schedule A, Multi-state Employer 
and Credit Reduction Information, is available here.

2016 federal unemployment insurance credit reductions

Jurisdiction
First year 

of loan 

2015 
FUTA credit 
reduction

Net 2015 
FUTA rate 

2016 
FUTA credit 
reduction 

2016 BCR 
add-on

2016 net 
FUTA rate Comment

California 2009 1.5% 2.1% 1.8% 0.0% 2.4% Loan repayment anticipated in 2018

Connecticut 2009 2.1% 2.7% 0.0% 0.0% 0.6% Repaid March 2016

Ohio 2009 1.5% 2.1% 0.0% 0.0% 0.6% Repaid August 2016

Virgin Islands 2009 1.5% 2.1% 1.8% 0.0% 2.4% Loan repayment year yet unknown

For more information on FUTA taxes, see the US Department of Labor’s website.

https://jfs.ohio.gov/ouc/uctax/rates.stm
https://www.irs.gov/pub/irs-pdf/f940.pdf
https://www.irs.gov/pub/irs-pdf/f940sa.pdf?_ga=1.22587832.2085290326.1478754801
http://oui.doleta.gov/unemploy/DataDashboard.asp
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IRS extends due date for certain 2016  
ACA information returns

In Notice 2016-70, the Treasury 
and the IRS provide an automatic 
extension of the due dates to comply 
with the Affordable Care Act (ACA) 
reporting requirements. The due 
date to furnish individuals the 2016 
Form 1095-B, Health Coverage, and 
the 2016 Form 1095-C, Employer-
Provided Health Insurance Offer 
and Coverage, is extended for 30 
days from January 31, 2017, to 
March 2, 2017. 

Like the automatic extension granted for the 2015 information returns, the IRS will not 
entertain any requests for further extensions of this new blanket deadline.

Unlike last year, the due date to file with the IRS the 2016 Form 1094-B, Transmittal of Health 
Coverage Information Returns, and the 2016 Form 1094-C, Transmittal of Employer-Provided 
Health Insurance Offer, has not been extended. Those dates remain February 28, 2017, for 
those filing less than 250 forms on paper and March 31, 2017, for those filing electronically. 
Filers may, however, request an automatic 30-day extension to those filing deadlines.

In addition, the IRS has stated that penalties will not be imposed on health insurers and 
employers that make a good faith effort to comply with the reporting requirements, provided 
statements were furnished to individuals and filings were made with the IRS on a timely 
basis. This announcement automatically extending the ACA information reporting due dates 
provides welcome relief to employers and health insurers that are working diligently to 
comply with the reporting requirements but have found it challenging to collect the volume 
of data to be reported and imported into the systems by the statutory due dates. Moreover, 
the application of the good faith standard to the 2016 information returns is also welcome 
relief to filers that have found it difficult to keep up with changes in this emerging area of 
information reporting.

Background
Large employers, health insurers and other coverage providers must furnish statements to 
employees and covered individuals and file returns with the IRS with information regarding 
the employees’ and individuals’ health care coverage and the offer of coverage. IRC §6056 
requires large employers (generally those with 50 or more full-time equivalent employees) to 
furnish and file annual information statements and returns regarding the health care coverage 
offered (or not offered) to full-time employees. This information is furnished to full-time 
employees on the Form 1095-C and is filed with the IRS with the Form 1094-C transmittal.

IRC §6055 requires health insurance issuers, employers that self-insure, government 
agencies and other providers of minimum essential coverage (MEC) to furnish and file 
annual information statements and returns regarding the coverage in which the individual 
was enrolled. This information is furnished to covered individuals by health insurance issuers 
and other providers on the Form 1095-B and is filed with the IRS with the Form 1094-B 
transmittal. For large employers that provide self-insured coverage, the information is 
furnished on Form 1095-C and is filed with the IRS with the Form 1094-C transmittal.

The information on these forms is used to administer certain tax provisions of the ACA, the 
so-called individual and employer mandates, as well as individual eligibility for subsidies for 
coverage  obtained through the marketplaces in the form of premium tax credits.

The Forms 1095-B and 1095-C information statements were due to be furnished to 
employees and covered individuals on January 31, 2017. IRC §6721 imposes a penalty 
for failing to timely file an information return or filing an incorrect or incomplete information 
return. IRC §6722 imposes a penalty for failing to timely furnish an information statement 
or furnishing an incorrect or incomplete information statement. IRC §6721 and IRC 
§6722 penalties are imposed with regard to information returns and statements listed 
in IRC §6724(d); IRC §6724(d) lists the information returns and statements required by 
IRC §6055 and §6056.

https://www.irs.gov/pub/irs-drop/n-16-70.pdf
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• Penalties. From the initial proposal of regulations on the ACA information reporting 
provisions in 2013, the IRS stated that it would not impose penalties under IRC §6721 and 
IRC §6722 on employers or health insurance issuers that make a good faith effort to comply 
with the reporting requirements for the calendar-year 2015 returns, provided the reporting 
was made on a timely basis. Employers or insurers that failed to timely report could seek 
relief from any penalties assessed under Section 6724 if they could demonstrate that they 
had “reasonable cause” for missing the due date.

In addition, IRS officials stated verbally that they would be applying a “light touch” in the 
assessment of penalties for these calendar-year 2015 information returns. More recently, 
BNA’s Daily Tax Report (210 DTR G-1 (2016)) quoted IRS Commissioner John Koskinen as 
saying, “My view, and our view, has been we’re not looking for foot faults. We’re not trying 
in fact to generate a lot of money out of penalties. We’re trying to simply work with people 
to get compliance because we need the information in the most efficient format and on 
a timely basis for our own use. We don’t need a lot of penalties.’’ Prior to the issuance of 
Notice 2016-70, however, the IRS had not given any indication that it would extend the 
good faith relief to the calendar-year 2016 information returns.

Transition relief for 2016
Notice 2016-70 provides an automatic extension of the due date to furnish the 2016 
Forms 1095-B and 1095-C from January 31, 2017, to March 2, 2017, but does not extend 
the due date to file with the IRS the 2016 Forms 1094-B and 1094-C. Those filing due 
dates remain March 31, 2017, if filing electronically and February 28, 2017, if not filing 
electronically. The 30-day automatic extension, however, remains available to filers.

As was the case last year, Notice 2016-70 reminds taxpayers that they can file their 
individual tax returns before receipt of Forms 1095-B and 1095-C while relying on 
other information received from employers and insurers for purposes of determining 
eligibility for the premium tax credit under Section 36B and confirming they had minimum 
essential coverage for purposes of Sections 36B and 5000A. Once again, individuals are 
reminded that the Forms 1095-B and 1095-C are not attached to their tax returns but are 
maintained for their tax records.

• Penalties. As was the case for the 2015 ACA information returns, the IRS stated that it 
would not impose penalties under IRC §6721 and §6722 on employers or health insurance 
issuers that make a good faith effort to comply with the reporting requirements, provided 
the reporting is made on a timely basis. Employers or insurers that fail to timely report 
may seek relief from penalties under IRC §6724 if they can demonstrate that they had 
“reasonable cause” for missing the due date. Finally, the Notice indicates that this relief will 
only apply for the 2016 returns and similar relief should not be expected for 2017.
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Ernst & Young LLP insights
Notice 2016-70 provides a welcome 
extension of ACA information reporting 
due dates for employers, health 
insurers and other coverage providers 
that may have found it challenging 
to furnish statements based on the 
January 31 deadline. Despite this relief, 
employers and coverage providers 
should continue to work diligently to 
comply with the reporting requirements 
as soon as possible.

The extension of the furnishing 
dues dates is automatic and is not 
conditioned on making any filing 
with the IRS or providing employees 
and covered individuals with any 
specific information. Nevertheless, 
the employers and coverage providers 
that will be providing the Form 1095-
C or Form 1095-B on a delayed basis 
would be advised to communicate with 
employees and covered individuals 
to indicate when they may expect 
to receive the statements and the 
information on which they may rely as 
evidence of coverage and the offer of 
coverage so that they may complete 
file their tax returns as soon as they are 
ready to do so.

Moreover, the Notice is silent on 
the previously announced waiver 
of accuracy penalties, which was 
conditioned on timely furnishing and 
filing the returns. Accordingly, it appears 
that large employers, health insurers 
and other coverage providers will have 
the protection of that penalty waiver if 
they furnish and file their returns by the 
newly extended due dates.

IRS extends due date for certain 2016  
ACA information returns 
Continued

Affordable Care 
Act information 
reporting 
Tax year 2016 

Self-insured employers 
and insurance providers 
Forms 1094-B and 1095-B 
IRC §6055

ACA-covered employers 
Forms 1094-C and 1095-C 
IRC §6056

Who receives the 
statement/return

IRS; individuals who are 
enrolled in coverage; covered 
dependents may be included on 
report for primary insured

IRS; all full-time employees (as 
defined in IRC §4980H and 
the underlying regulations); 
all employees who are offered 
coverage

Due date to furnish 
statement to the 
recipient (i.e., employee 
or covered individual)

Form 1095-B is due on the 
extended due date of 2 March 
2017 (normally due 31 
January  of following year)

Form 1095-C is due on the 
extended due date of 2 March 
2016 (normally due 31 
January  of following year)

Due date to file 
information return

Form 1094-B is due by 31 
March if filed electronically (or 
28 February if filed on paper)

Form 1094-C is due by 31 
March if filed electronically (or 
28 February if filed on paper)

Contact information
For additional information, please contact:

National Tax Compensation and Benefits

• Catherine Creech  
+1 202 327 8047

• Rachael L. Walker  
+1 212 773 9180

• Helen Morrison  
+1 202 327 7016

• Andrew Leeds  
+1 202 327 7054

Workforce Advisory Services, ACA Administration

• Ali Master  
+1 214 756 1031

• Alan Ellenby  
+1 312 879 2468
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 Federal judge temporarily halts  
new federal overtime rules

On November 22, 2016, a federal judge in Texas put a 
hold on the federal overtime rule changes issued by the 
US Department of Labor (DOL) earlier this year. The rule 
changes were to be effective on December 1, 2016; 
however, that effective date is delayed pending a final 
ruling in the case.

In October, 21 states filed for emergency preliminary injunctive relief 
to stop the rule changes from happening, stating that the DOL had 
exceeded its authority by raising the salary threshold too high and 
setting triannual automatic updating to the rule (the states’ case was 
consolidated by the court with that of several business groups).

In his ruling, Judge Amos Mazzant of the US District Court for the 
Eastern District of Texas agreed, stating:

“ The State Plaintiffs have established a prima facie case that the 
Department’s salary level under the Final Rule and the automatic 
updating mechanism are without statutory authority.”

Judge Mazzant further explained that the Court has the authority 
to enjoin the final overtime rule on a nationwide basis. As a result, 
the DOL is enjoined from implementing and enforcing the final 
rule changes.

Nevada’s Attorney General Adam Laxalt, who led the coalition of 
states fighting the rule, stated:

“ Businesses and state and local governments across the 
country can breathe a sigh of relief now that this rule has 
been halted. Today’s preliminary injunction reinforces the 
importance of the rule of law and constitutional government.”

Obama Administration appeals
On December 2, 2016, the DOL announced that it had filed a notice 
to appeal to the US Circuit Court of Appeals for the Fifth Circuit of 
the preliminary injunction to stop its revised overtime rules from 
taking effect.

Background

On May 18, 2016, the DOL issued the final revised rules governing 
the exemption from overtime pay that applies to qualified 
exempt employees. The new requirements were to take effect 
December 1, 2016, and were expected to have the result of extending 
overtime pay to 4.2 million employees currently exempt and boost 
wages by $12 billion over the next 10 years. (Email from President 
Barack Obama, May 17, 2016.)

Under the final rule, the salary threshold for salaried exempt 
employees would be $913 per week ($47,476 per year), double the 
current amount.

This salary test would be adjusted for inflation every three years and 
is expected to rise to $981 per week ($51,000 per year) when it is 
first updated on January 1, 2020.

Ernst & Young LLP insights
It is important to note that the injunction does not halt the 
overtime rule changes indefinitely but only until a final decision is 
made on the case.

This leaves businesses in a quandary, having to decide whether to 
implement the changes now or wait for the final ruling.

Those businesses that have already implemented the changes to 
employees’ salaries or job statuses are left to decide whether to 
reverse the changes or leave the changes they’ve made in place.

There is also the question of whether President-elect 
Donald Trump and the 115th Congress will move quickly in the 
early months of 2017 to pass legislation to modify or remove 
the rule changes. On the campaign trail, Trump indicated he was 
opposed to the increase in salaried exempt employees’ pay, in 
particular, because of the hardship it places on small businesses.

https://www.facebook.com/adam.laxalt/
https://www.dol.gov/whd/overtime/final2016/litigation.htm
https://s3.amazonaws.com/public-inspection.federalregister.gov/2016-11754.pdf
https://www.whitehouse.gov/blog/2016/05/17/email-president-obama-ive-got-news-you-overtime?utm_source=email&utm_medium=email&utm_content=email601-text1&utm_campaign=overtime
https://www.whitehouse.gov/blog/2016/05/17/email-president-obama-ive-got-news-you-overtime?utm_source=email&utm_medium=email&utm_content=email601-text1&utm_campaign=overtime
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On the Hill

Employment taxes  
under the Trump Administration

On January 20, 2017, President Barack Obama and the Democratic Party will turn administration of the federal 
government over to the Republican Party and Donald Trump. With the Republicans having retained the majority in 
both the House and Senate, 2017 signals not only the end of the Obama Administration, but an opportune period for 
Trump to get congressional backing for some of his campaign promises.

The chart below summarizes items contained in Trump’s campaign speeches with employment tax implications and the effect they would have 
on employers if enacted. You can also access this chart on SlideShare.

Anticipating a Trump Administration — Potential employment tax implications

Plan provisions Trump campaign proposal Potential implications  

Parental leave Trump has proposed up to six weeks of paid leave for up to 
46% of a worker’s normal wages for new mothers caring for 
a newborn. This amount would be paid as an unemployment 
insurance (UI)  benefit, funded by reducing fraud in the UI 
program.  

• This could create more stringent requirements for employer 
responses to state UI claim notices.

• This could result in action on previous administrations’ proposals 
to raise the federal unemployment wage base to higher than the 
current $7,000.

Dependent care 
savings account 

Trump has proposed up to $2,000 per year in tax-free 
employer/employee contributions to pay for child care or 
elder care. Balances can roll over from year to year for future 
qualified expenses. 

• Dependent care assistance benefits of $5,000 per year could 
be reduced, resulting in added employment tax for employer-
provided day care and dependent care assistance benefits in 
excess of $2,000 per year.

• A cafeteria plan design change would eliminate the current “use 
or lose” on dependent care assistance flexible spending accounts.

Income tax rate 
reduction 

The current seven income tax brackets, with a highest rate of 
39.6%, would be consolidated under Trump’s tax plan to four — 
0%, 10%, 20% and 25%, with the highest tax rate at 25%.  

• Businesses that pay employee income taxes on bonuses, 
taxable relocation, etc. (i.e., gross-up) would see a reduction in 
compensation expenses.

• Businesses that reimburse international assignees for US income 
tax could likewise see a reduction in compensation expenses.

Social Security President-elect Trump has signaled his intent to preserve 
Social Security; however, the Social Security trust fund is 
projected to have dedicated resources sufficient to cover 
benefits only through 2034. 

• One option suggested to extend the life of the Social Security 
trust fund is removing the cap on Social Security wages, set at 
$127,200 for 2017. 

• Another option would privatize Social Security, potentially 
increasing plan administration costs for businesses.

Immigration reform  In his pledge to deter illegal immigration, Trump has 
indicated his support of mandatory E-Verify. Since 
employment is a significant incentive for illegal entry into the 
US, expect the Trump Administration to focus on employers 
and their hiring practices.   

• Businesses should consider voluntarily registering for E-Verify 
where they are not already required to do so. 

• Expect harsher consequences for the use of invalid Social 
Security Numbers on Forms W-2 and tighter restrictions 
and enforcement on the use of the Individual Taxpayer 
Identification Number. 

IRS administration Recently, the IRS has refused to reduce or abate late-deposit 
and filing penalties where in the past, similar cases on appeal 
would have resulted in abatement or reduced penalties.  

• Under a Trump Administration, IRS officials may be directed to 
return to previous penalty abatement policies.

Overtime pay  Effective December 1, 2016, the Obama Administration 
effectively increased the pay of many salaried exempt 
employees by raising the salary threshold  to $913 per week 
($47,476 per year), double the current amount. This salary 
test will be adjusted for inflation every three years and is 
expected to rise to $981 per week ($51,000 per year) when 
it is first updated on January 1, 2020.

• Trump has vowed to overturn executive orders issued by 
President Obama, and this could be one that is reversed, or 
the impact on business could be lessened. Should that occur, 
businesses could save not only on wage expense but also on 
related employment taxes such as Social Security and state 
unemployment insurance in those jurisdictions with a high 
wage base.

http://www.slideshare.net/DeberaSalamCPP/four-steps-to-payroll-year-end
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November 8 voter-approved ballots to note

In addition to the presidential election, voters in states 
across the nation had the opportunity to vote on state 
ballots involving minimum wage, paid sick leave and income 
taxes. Following is a summary of those measures that were 
passed and that take effect as indicated.

State ballot measures approved by voters on November 8, 2016

Arizona Proposition 206, approved by voters, will increase the state’s 
minimum wage to $10 effective in 2017 with increases of 
$0.90 in successive years until it reaches $12 per hour in 2020.

California On November 8, 2016, California voters approved an 
extension of the personal income tax increase on high-income 
earners that was approved by voters in 2012 (Proposition 30) 
and was effective retroactively to January 1, 2012. Originally 
scheduled to expire at the end of calendar year 2018, 
Proposition 55 extends the expiration date for the tax increase 
to the end of calendar year 2030.

The 1% to 3% income tax rate increase applies to taxable 
income over $250,000 a year for individuals or over 
$500,000 for couples (income levels adjusted yearly for 
inflation). The increased taxes provide funding for education 
and health care for low-income individuals.

Colorado Amendment 69, commonly known as ColoradoCare, that 
would have established a single-payer universal health 
care system in Colorado funded by employer/employee 
contributions was overwhelmingly defeated by nearly 80% 
of voters.

Amendment 70, approved by voters, will increase the state 
minimum wage, currently set at $8.31 for 2016, to $9.30 per 
hour on January 1, 2017, after which it increases annually by 
$0.90 per hour until it reaches $12 per hour in 2020.

Maine Effective January 1, 2017, the state minimum wage will 
increase from the current $7.50 per hour to $9 per hour; on 
January 1, 2018, to $10; on January 1, 2019, to $11; and on 
January 1, 2020, to $12. On each January 1 thereafter, the 
minimum wage will be increased based on inflation.

Effective in 2017, a 3% personal income tax surcharge applies 
to individuals earning over $200,000. The surcharge will 
be used to fund education. (Ballot 2 approved by voters on 
November 8, 2016.)

Washington Initiative Measure No. 1433 passed that effective 
January 1, 2018, employers must provide paid sick leave; and 
effective January 1, 2017, the state minimum wage will rise 
incrementally over four years.

http://www.bing.com/search?q=Arizona+Proposition+206&src=IE-TopResult&FORM=IETR02&conversationid=
http://vote.sos.ca.gov/returns/ballot-measures/
http://voterguide.sos.ca.gov/en/propositions/55/
http://results.enr.clarityelections.com/CO/63746/182806/Web01/en/summary.html
http://results.enr.clarityelections.com/CO/63746/183554/Web01/en/summary.html
http://www.state.me.us/sos/cec/elec/citizens/k12.pdf
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State news

Colorado
Initiative to establish a universal 
health care system defeated
Amendment 69, commonly known as ColoradoCare, that would 
have established a single-payer universal health care system 
in Colorado funded by employer/employee contributions was 
overwhelmingly defeated on November 8, 2016, by nearly 80% 
of voters. The plan would have been fun  ded by a $25 billion 
per year tax increase, collected primarily through employer 
contributions and employee payroll withholding.

As we reported in the May 2016 issue of Payroll Perspectives, 
initially, the Colorado Department of Revenue would have 
collected transitional operating fund taxes from Colorado 
residents beginning July 1, 2017, at the following rates: 0.6% 
of payroll from employers, 0.3% of payroll from employees, and 
0.9% from non-payroll income.

The transitional tax would have changed over to premium tax 
the month prior to ColoradoCare’s assumption of responsibility 
for health care payments. At that time, the tax rate would have 
increased to 10%, collected as follows: 6.667% of employer payroll, 
3.333% of employee payroll and 10% non-payroll income.

On the ballot, voters were asked the following:

“ Shall state taxes be increased $25 billion annually in the first 
full fiscal year, and by such amounts that are raised thereafter, 
by an amendment to the Colorado Constitution establishing a 
health care payment system to fund health care for all individuals 
whose primary residence is in Colorado, and, in connection 
therewith, creating a governmental entity called ColoradoCare 
to administer the health care payment system; providing for the 
governance of ColoradoCare by an interim appointed board of 
trustees until an elected board of trustees takes responsibility; 
exempting ColoradoCare from the Taxpayer’s Bill of Rights; 
assessing an initial tax on the total payroll from employers, payroll 
income from employees, and nonpayroll income at varying rates; 
increasing these tax rates when ColoradoCare begins making 
health care payments for beneficiaries; capping the total amount 
of income subject to taxation; authorizing the board to increase 
the taxes in specified circumstances upon approval of the 
members of ColoradoCare; requiring ColoradoCare to contract 
with health care providers to pay for specific health care benefits; 
transferring administration of the Medicaid and Children’s Basic 
Health Programs  and all other state and federal health care 
funds for Colorado to ColoradoCare; transferring responsibility 
to ColoradoCare for medical care that would otherwise be paid 
for by workers’ compensation insurance; requiring ColoradoCare 
to apply for a waiver from the Affordable Care Act to establish 
a Colorado health care payment system; and suspending 
the operations of the Colorado Health Benefit Exchange and 
transferring  its resources to ColoradoCare?”

For more information on the initiative, go to the ColoradoCare website.

Colorado voters approve increase  
in state minimum wage
Amendment 70, approved by voters on November 8, 2016, will 
increase the state minimum wage, currently set at $8.31 for 2016, to 
$9.30 per hour on January 1, 2017, after which it increases annually 
by $0.90 per hour until it reaches $12 per hour in 2020. Because 
the minimum wage for tipped workers remains at $3.02 less than the 
state minimum wage, Amendment 70 increases the tipped minimum 
wage to $8.98 per hour plus tips by 2020. Beginning in 2021, 
the minimum wage is adjusted annually for increases in inflation. 
Although Amendment 70 and current law both use the Consumer 
Price Index to adjust the minimum wage, Amendment 70 prevents a 
decrease in the minimum wage if the cost of living falls.

http://results.enr.clarityelections.com/CO/63746/182806/Web01/en/summary.html
http://colorado69.org/
http://results.enr.clarityelections.com/CO/63746/183554/Web01/en/summary.html
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State news

Delaware
Delaware Forms W-2 must be filed by January 31
The Delaware Division of Revenue has updated its Form W-2/1099 frequently asked 
questions (FAQs) webpage to indicate that the deadline for submitting state Forms W-2 will 
now be January 31 for calendar year 2016 and thereafter. As a result, calendar year 2016 
Forms W-2, whether filed on paper or electronically, are due to the state by January 31, 2017. 
Previously, Forms W-2 were required to be filed by February 28.

The due dates for submitting Forms 1099 remain at February 28 for filing by paper and 
March 31 for online submission.

Employers required by the IRS to submit Forms W-2 and/or 1099 by electronic means 
continue to be required to submit the state forms to the Division electronically. Magnetic 
media (CDs, diskettes and tapes) is no longer allowed for Form W-2 or 1099 submission. 
Annual reconciliation Form W-3 is not required for online submissions.

According to a Division representative, a new regulation specifying the accelerated due date will 
soon be released. The regulation should be accessible on the Division’s website upon release.

Ernst & Young LLP insights
This change aligns Delaware’s Form W-2 deadline with the federal legislation signed into 
law by President Obama on December 18, 2015, the Protecting Americans from Tax 
Hikes (PATH) Act of 2015 (Public Law 114-113), which accelerates the federal Form 
W-2 deadline from February 28 (March 31 for electronically filed forms) to January 31, 
effective with calendar year 2016 Forms W-2 filed in 2017. The legislation was enacted to 
combat tax refund fraud.

The PATH Act also requires Forms 1099-MISC reporting non-employee compensation to 
be filed with the IRS by January 31; while other Forms 1099-MISC continue to be due 
on February 28 if filed on paper and March 31 if filed electronically. It would appear that 
Delaware does not plan to follow federal law in this regard.

No change to withholding tables for 2017
The Delaware Division of Revenue announced that there will not be a change in the current 
withholding tables for tax year 2017. Employers are instructed to continue to use the tables in 
effect since 2014.

http://revenue.delaware.gov/information/faqs_w2.shtml
http://revenue.delaware.gov/services/current_bt/WH_MonthlyQuartAnnualRec_16.pdf
http://revenue.delaware.gov/information/faqs_w2.shtml
https://www.congress.gov/bill/114th-congress/house-bill/2029
http://revenue.delaware.gov/services/wit_folder/section24.shtml
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State news

Florida
State minimum wage to increase for 2017
Effective January 1, 2017, the Florida minimum hourly wage will 
increase to $8.10, up from $8.05 per hour for 2015 and 2016. See 
the information on the minimum wage increase here.

Employers must pay their employees the hourly state minimum wage 
for all hours worked in Florida. The definitions of employer, employee 
and wage for state purposes are the same as those established under 
the federal Fair Labor Standards Act (FLSA).

Employers of tipped employees, who meet eligibility requirements 
for the tip credit under the FLSA, may count tips actually received as 
wages under the Florida minimum wage. However, the employer must 
pay tipped employees a direct wage. The direct wage is calculated 
as equal to the minimum wage ($8.10) minus the 2003 tip credit 
($3.02), or a direct hourly wage of $5.08 as of January 1, 2017.

Employees who are not paid the minimum wage may bring a civil 
action against the employer or any person violating Florida’s 
minimum wage law. The state attorney general may also bring an 
enforcement action to enforce the minimum wage.

Florida statutes require employers who must pay their employees 
the Florida minimum wage to post a minimum wage notice in a 
conspicuous and accessible place in each establishment where 
these employees work. This poster requirement is in addition to 
the federal requirement to post a notice of the federal minimum 
wage. Florida’s minimum wage poster is available for downloading 
in English and Spanish from the Florida Department of Economic 
Opportunity’s website.

Illinois
Secure Choice Savings Program 
starts in 2017
Beginning in 2017, the Illinois Secure Choice Savings Program Act 
(SB 2758) requires Illinois businesses with at least 25 employees that 
have been in business for at least two years and choose not to offer 
a qualifying retirement savings program to either offer a qualified 
retirement savings plan or automatically enroll their employees in 
Illinois’ Secure Choice.

Participant employees in Secure Choice will have 3% of their pay 
automatically withheld by their employer and deposited into a target 
date Roth IRA. These employees will have the option to change their 
deduction amount, choose another fund option or opt out of the 
program entirely. The accounts are owned by each individual worker 
and are portable from job to job.

The law took effect on June 1, 2015, and required the program to be 
implemented within 24 months (by June 1, 2017). According to the 
Secure Choice website, implementation has been delayed to 2018. 
Program enrollment will be phased in over time, beginning with a 
phase one pilot program in 2018. Participating businesses will be 
made aware of the program rollout in advance, but many may not 
actually begin enrollment until later phases in 2018 or 2019.

See the Illinois Secure Choice website for more information.

Illinois withholding tax filing changes effective  
for tax year 2017

The Illinois Department of Revenue announced that several changes 
are being made to the reporting requirements for state income tax 
withholding (FY 2017-07). Effective for withholding periods on and 
after January 1, 2017:

• Form IL-941, Illinois Withholding Income Tax Return, has 
changed. The form requires additional information to implement 
new legislation and provide better guidance to the taxpayer in 
calculating and paying withholding tax.

• All withholding taxpayers will be required to file quarterly returns. 
The annual filing option will no longer be available.

• All withholding taxpayers will be assigned to pay withholding 
income tax on a monthly or semiweekly schedule. The annual 
payment option will no longer be available.

These changes do not go into effect until January 1, 2017. 
For tax year 2016, taxpayers should continue to file and pay 
Illinois withholding tax per their assigned 2016 filing and 
payment schedules.

http://www.floridajobs.org/business-growth-and-partnerships/for-employers/display-posters-and-required-notices
http://www.floridajobs.org/docs/default-source/2017-minimum-wage/poster-fl_minwage2017.pdf?sfvrsn=2
http://illinoistreasurer.gov/Individuals/Secure_Choice
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Changes to Form IL-941

Changes on the 2017 Form IL-941 include:

• Line C is added to Step 2 to verify compliance with the Illinois 
Secure Choice Savings Program Act (SB 2758).

• Step 4 has been updated to include a section for entering 
required withholding information for each month of the quarter. 
Step 4 has entry lines for the amount of income tax withheld 
based upon the day the compensation was paid (payroll dates). 
Failure for withholding taxpayers to complete Step 4 could result 
in the assessment of penalties when the Department is unable 
to completely process the return. Refer to the Form IL-941 
instructions for examples and more information.

• Step 7 includes a line for tax preparers to enter their IRS-issued 
preparer tax identification number (PTIN). This is required per 
the State Tax Preparer Oversight Act (HB 5527), enacted in 
July 2016. Beginning on or after January 1, 2017, all paid 
income tax return preparers are required to include their PTIN 
on any tax returns they prepare and file under the Illinois Income 
Tax Act or on any claim for refund of tax imposed by the Illinois 
Income Tax Act. Failure to comply may result in assessment of a 
penalty on the preparer.

Failure to complete all required sections including new Line C once 
the program is implemented (now anticipated for 2018) and Step 4 
of the Form IL-941 could result in assessment of penalties for filing 
a return that cannot be processed.

All withholding taxpayers must file Form IL-941 quarterly in 2017

Effective with the first quarter 2017 (return due May 1, 2017), all 
Illinois withholding taxpayers will be required to file Form IL-941 
returns quarterly. The annual filing option will no longer be available. 
Form IL-941 is due by the last day of the month that follows the end 
of the quarter. If the due date falls on a holiday or weekend, the 
return is due on the next business day.

Current annual filers will be notified of whether they will be 
monthly or semiweekly payers in 2017

According to FY 2017-07, taxpayers that are currently an annual 
payer will be notified of their change to either a monthly or a 
semiweekly payment schedule for 2017. A taxpayer’s withholding tax 
payment due dates are determined by the payment schedule assigned 
by the Department, based on taxpayer liability and the day employees 
or others from whom tax is withheld are paid.

All taxpayers will be required to submit withholding tax on a 
monthly basis unless they withheld over $12,000 in a quarter. 
These taxpayers will be required to submit withholding payments 
electronically on a semiweekly basis from that point forward.

Monthly withholding payments are due by the 15th day of 
the month following the month in which the tax was withheld. 
Semiweekly withholding payments are due by Wednesday for 
amounts withheld on the preceding Wednesday, Thursday or Friday, 
and by Friday for amounts withheld on the preceding Saturday, 
Sunday, Monday or Tuesday.

For more information on withholding taxes in Illinois, see the 
Department’s website.

Ernst & Young LLP insights
Illinois was the first of several states to pass legislation requiring the 
automatic enrollment of employees in a retirement plan. For the 
status of states that have passed, or are in the process of passing, 
similar legislation, go to the Pension Rights Center website.

On August 25, 2016, the US Department of Labor announced 
that its Employee Benefits Security Administration released a final 
rule to assist states that create IRA programs for workers who do 
not have access to workplace savings arrangements. At the same 
time, in response to public comments, the Department released a 
proposed rule that could facilitate a limited number of cities and 
other local governments in also implementing these programs.

http://tax.illinois.gov/Businesses/TaxInformation/Payroll/
http://www.pensionrights.org/issues/legislation/state-based-retirement-plans-private-sector
https://www.dol.gov/newsroom/releases/ebsa/ebsa20160825
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Iowa
No changes to withholding tables 
for calendar year 2017
The Iowa Department of Revenue announced that there will be no 
change to Iowa withholding tables for 2017. Employers are instructed 
to continue to use the tables that became effective April 1, 2006.

Maine
Voters approve 3% personal income tax 
surcharge and increase in minimum wage
On November 8, 2016, Maine voters narrowly approved the 
imposition of a 3% personal income tax surcharge on individuals 
earning over $200,000. The surcharge, which is effective for tax 
years beginning January 1, 2017, will be used to fund education. 
(Bangor Daily News; The New York Times.)

Voters additionally approved a minimum wage increase. Effective 
January 1, 2017, the state minimum wage will increase from the 
current $7.50 per hour to $9 per hour; on January 1, 2018, to 
$10; on January 1, 2019, to $11; and on January 1, 2020, to $12. 
On each January 1 thereafter, the minimum wage will be increased 
based on inflation.

Personal income tax surcharge for high-income earners

Ballot question #2 read: Do you want to add a 3% tax on individual 
Maine taxable income above $200,000 to create a state fund that 
would provide direct support for student learning in kindergarten 
through 12th grade public education?

According to this legislative document, the initiative establishes the 
Fund to Advance Public Kindergarten to Grade 12 Education for the 
purpose of improving the ability of the state to reach the annual 
target of 55%, as specified in statute, for the state share of the total 
cost of funding public education from kindergarten to grade 12, 
and for increasing direct support for student learning rather than 
administrative costs. Revenue for the fund is generated by a 3% 
surcharge on Maine taxable income over $200,000, beginning with 
tax years beginning on or after January 1, 2017.

Massachusetts
Calendar year 2016 Forms W-2 due 
by January 31, 2017
The Massachusetts Department of Revenue announced that it will 
follow the new federal deadline of January 31 for filing Forms W-2 
(and 1099 with non-employee compensation shown in box 7) 
beginning with calendar year 2016, accelerating the deadline 
from February 28 for paper forms and March 31 for forms filed 
electronically. As a result, calendar year 2016 Forms W-2/1099 must 
be submitted by January 31, 2017. (Department electronic news, 
November 4, 2016.)

Employers and other payers will use the same processing procedures 
already in place to submit Forms W-2 and 1099-MISC to the 
Department. For more information see the Department’s website.

Employers of 50 or more employees continue to be required to 
file Forms W-2 and 1099 electronically with the Department. 
Specifications for filing calendar year 2016 Forms W-2 may be found 
on the Department’s website.

Employers of less than 50 employees may submit calendar year 
2016 Forms W-2 on paper along with Form M-3, Reconciliation 
of Massachusetts Income Taxes Withheld for Employers, by 
January 31, 2017. Employers filing electronically are not required 
to file Form M-3.

Forms 1099 filing

According to the Department’s website, taxpayers issuing 
Forms 1099-INT, 1099-DIV, 1099-MISC or any other forms in the 
1099 series are required to file these forms with the Department. 
The income must be reported on the same basis as is required by the 
federal government under the Internal Revenue Code.

Calendar year 2016 Forms 1099-MISC with non-employee 
compensation reported in box 7 must be filed with the Department 
by January 31, 2017. All other types of Forms W-2 continue to 
be due by February 28, 2017. Payers submitting 50 or more 
Forms 1099 must file electronically. Payers submitting less than 50 
Forms 1099 by paper must include with the state copies a photocopy 
of the federal Form 1096, Annual Summary and Transmittal of US 
Information Returns.

NOTE: Form MA 1099-HC, Individual Mandate Massachusetts Health 
Care Coverage, must be filed electronically, without regard to the 
number of reports/returns.

For questions concerning Forms W-2 and 1099 filing requirements, 
contact the Department at +1 617 887 6367 or +1 800 392 6089 
or see the Department’s website.

https://tax.iowa.gov/withholding-tax-information-0
http://maineelections.bangordailynews.com/
http://www.state.me.us/sos/cec/elec/upcoming/index.html
http://www.state.me.us/sos/cec/elec/citizens/k12.pdf
http://www.mass.gov/dor/businesses/current-tax-info/guide-to-employer-tax-obligations/employer-responsibilities/annual-wage-and-tax-statements-w-2s.html
http://www.mass.gov/dor/docs/dor/forms/wage-rpt/pdfs/w2hdbk-current.pdf
http://www.mass.gov/dor/businesses/filing-and-reporting/form-1099-reporting.html
http://www.mass.gov/dor/businesses/current-tax-info/guide-to-employer-tax-obligations/employer-responsibilities/annual-wage-and-tax-statements-w-2s.html
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Nebraska
Revised 2017 income tax 
withholding tables released
The Nebraska Department of Revenue released a revised Nebraska 
Circular EN, containing updated income tax withholding tables 
and rate schedules to be used on or after January 1, 2017. This 
revised guide replaces the 2013 Circular EN that is in effect through 
December 31, 2016.

Supplemental withholding rate remains the same

Where supplemental wages (bonuses, commissions, overtime pay, 
severance pay associated with Nebraska employment and sales 
awards) are paid at the same time as regular wages, the income tax 
deducted and withheld is determined as if the total of the supplemental 
and regular wages were a single wage payment for the regular 
payroll period. If supplemental wages are paid at a different time, the 
employer may determine the withholding by adding the supplemental 
wages either to the regular wages for the current payroll period or 
to the regular wages for the last preceding payroll period within the 
same calendar year. The employer may also elect to withhold on the 
supplemental wages by using a flat 5% withholding rate.

2016 Forms W-2 and annual reconciliation due 
by February 1, 2017

State copies of 2016 Forms W-2, W-2G, 1099-MISC, 1099-R and 
Form W-3N, Nebraska Reconciliation of Income Tax Withheld, are due 
February 1, 2017. Forms W-2, W-2G, 1099-MISC and 1099-R for 
tax year 2016 must be e-filed when the employer has over 50 forms 
to report. See the Department’s Form W-2 specifications, last updated 
December 2013, for more information on electronic filing.

Special withholding procedures for employers using 
the wage-bracket tables remain the same

The special withholding rate remains at 1.5%. Employers using the 
wage bracket tables may continue to use the shaded/non-shaded 
areas of the tables to determine if the special withholding procedures 
apply. The special withholding procedures must be followed if the 
calculated result is not at least 1.5% of the employee’s taxable wages. 
See page 2 of the 2017 Circular EN and the Department’s frequently 
asked questions about withholding tax for details on when to use 
the special withholding procedures, when they may be avoided and 
the penalties that may be assessed for failure to use the special 
withholding procedures.

An employee’s state income tax withholding is calculated by either 
the percentage method table or the tax bracket tables. See the next 
page for the annual percentage method withholding tables effective 
January 1, 2017.

http://www.revenue.nebraska.gov/circ-en/2017/circ_en_2017.html
http://www.revenue.nebraska.gov/electron/withholding_online.html
http://www.revenue.nebraska.gov/info/8-633.pdf
http://www.revenue.nebraska.gov/circ-en/2017/2017cir-en_whole.pdf
http://www.revenue.nebraska.gov/question/withhold_faq.html
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Nebraska percentage method withholding tables for wages paid  
on or after January 1, 2017

Table 7 — Annual payroll period

Single person — including head of household
If the amount of wages is: The Nebraska income tax withheld is:

 Over But not over Withholding + percent Of excess over

$ 0.00 $ 2,975.00 $ 0.00   +   0.00% $ 0.00

$ 2,975.00 $ 5,480.00 $ 0.00   +   2.26% $ 2,975.00

$ 5,480.00 $ 17,790.00 $ 56.61   +   3.22% $ 5,480.00

$ 17,790.00 $ 25,780.00 $ 452.99   +   4.91% $ 17,790.00

$ 25,780.00 $ 32,730.00 $ 845.30   +   6.20% $ 25,780.00

$ 32,730.00 $ 61,470.00 $ 1,276.20   +   6.59% $ 32,730.00

$ 61,470.00 and over $ 3,170.17   +   6.95% $ 61,470.00

Subtract appropriate amount of withholding allowances ($1,960 annually per allowance) from 
wages before using table.

Married person — including surviving spouse
If the amount of wages is: The Nebraska income tax withheld is:

 Over But not over Withholding + percent Of excess over

$ 0.00 $ 7,100.00 $ 0.00   +   0.00% $ 0.00

$ 7,100.00 $ 10,610.00 $ 0.00   +   2.26% $ 7,100.00

$ 10,610.00 $ 26,420.00 $ 79.33   +   3.22% $ 10,610.00

$ 26,420.00 $ 41,100.00 $ 588.41   +   4.91% $ 26,420.00

$ 41,100.00 $ 50,990.00 $ 1,309.20   +   6.20% $ 41,100.00

$ 50,990.00 $ 67,620.00 $ 1,922.38   +   6.59% $ 50,990.00

$ 67,620.00 and over $ 3,018.30   +   6.95% $ 67,620.00

Subtract appropriate amount of withholding allowances ($1,960 annually per allowance) from 
wages before using table.

EFT threshold for income tax withholding payments

Electronic Funds Transfer (EFT) payments for income tax withholding are required if the 
employer has made total payments exceeding certain threshold amounts in any prior year. The 
Department has phased in this requirement. Beginning July 1, 2017, all employers who made 
income tax withholding payments of more than $5,000 (threshold down from $6,000 as of 
July 1, 2016) in any prior year are required to e-pay.

Example: An employer makes income tax withholding payments totaling $5,000 in 2016. 
Beginning July 1, 2017, the employer must make all income tax withholding tax payments 
by EFT.

For more information on Nebraska withholding taxes, see the Information Guide, Statutory 
Responsibilities For Collecting, Reporting, and Remitting Sales Taxes and Income Tax Withholding.

http://www.revenue.nebraska.gov/info/4-787.pdf
http://www.revenue.nebraska.gov/info/4-787.pdf
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New Hampshire
SUI tax rates unchanged  
for fourth quarter 2016
The New Hampshire Department of Employment Security announced 
that the “fund balance reduction” will continue to be 1% for the 
fourth quarter 2016 (October 1, 2016 through December 31, 2016). 
Negative-balanced employers will continue to see a 0.5% inverse rate 
surcharge added to their state unemployment insurance (SUI) tax 
rates for fourth quarter 2016.

The fund balance reduction reduces the tax rate at most to the 
minimum rate of 0.1%; therefore, employers originally assigned close 
to or at the minimum tax rate will not realize the full 1% reduction.

New employer rate

The new employer rate will continue to be 1.7% for fourth quarter 
2016, including the additional 0.2% administrative contribution 
surcharge.

Taxable wage base

The taxable wage base continues at $14,000 for calendar years 2016 
and 2017. (New Hampshire Department of Employment Security 
website; RSA §282-A69.)

New tax rate calculations issued in mid-August 2016

New Hampshire is one of four states (New Hampshire, New Jersey, 
Tennessee and Vermont) that assign SUI tax rates on a fiscal 
year, rather than a calendar year, basis. As a result, new tax rate 
calculations took effect as of July 1, 2016, and are effective through 
June 30, 2017, though rates may fluctuate each quarter depending 
on the size of the UI trust fund for the previous quarter.

Tax rate notices for fiscal year 2017 were issued to employers 
August 22, 2016, and information is also available online for 
employers that are registered for the Department’s Webtax 
electronic reporting system.

For more information on SUI taxes in New Hampshire, see the 
Department’s website.

New Jersey
New Jersey Governor restores Pennsylvania 
reciprocal income tax agreement
In a news release issued November 22, 2016, New Jersey Governor 
Chris Christie stated that thanks to health benefit reforms enacted 
since the fiscal year 2017 budget passed that will save the state’s 
taxpayers over $200 million for calendar year 2017, he is now able to 
preserve the reciprocal income tax agreement with Pennsylvania.

As we previously reported, earlier this year Governor Christie 
gave Pennsylvania the requisite 120-day notice that the reciprocal 
income tax agreement between the two states was terminated 
effective on and after January 1, 2017. Under that agreement, 
Pennsylvania residents working in New Jersey are subject only to 
Pennsylvania resident income tax and New Jersey residents working 
in Pennsylvania are subject only to New Jersey resident income tax. 
It is projected that nearly 250,000 employees will be affected by the 
ending of this 39-year tax pact. (EY Payroll NewsFlash, Vol. 17, #145, 
9-26-2016, and Vol. 17,183, 11-1-2016.)

In October 2016, Pennsylvania issued a notice of guidance concerning 
the impending termination of the tax pact and the steps Pennsylvania 
taxpayers would need to take for next year.

Ernst & Young LLP insights 
The Pennsylvania Department of Revenue is expected to soon 
issue an announcement that will update guidance it issued 
previously instructing Pennsylvania taxpayers of steps to take as 
a result of the end in the tax pact.

Had Governor Christie not reversed course on terminating the 
Pennsylvania reciprocal income tax agreement, Pennsylvania 
employees working in New Jersey would have felt a sizeable 
increase in their New Jersey nonresident income tax. The 
New Jersey personal income tax can be substantially higher than 
the Pennsylvania rate; Pennsylvania has one income tax rate of 
3.07%, while the New Jersey income tax rate is graduated and 
ranges from 1.5% to 9.9% for tax year 2016.

http://www.nhes.nh.gov/services/employers/tax-rate-chart.htm
http://www.nhes.nh.gov/services/employers/claimtax.htm
http://www.state.nj.us/governor/news/news/552016/approved/20161122a.html
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New Mexico
2017 SUI wage base to increase; 
tax rate notices to be issued 
in November
The New Mexico Department of Workforce Solutions 
announced that the 2017 SUI taxable wage base will 
increase to $24,300, up from $24,100 for 2016.

According to the Department, revised state 
unemployment insurance (SUI) tax rates for the 
third and fourth quarters 2016, the result of 
legislation enacted earlier this year, will be issued 
in November 2016. Employers affected by the 
change will have their accounts credited for any 
overpaid amount for the third quarter, the amount 
of which may be applied against future SUI taxes or 
requested as a refund.

SUI tax rates for calendar year 2017 will also be 
issued in November.

Legislation changed the SUI 
rate computation

As we reported in the March 2016 issue of Payroll 
Perspectives, HB 283 will reduce many experience-
rated employers’ SUI tax rates for third and fourth 
quarter 2016 and beyond by adding an “experience 
history factor” to the rate calculation formula.

Effective for calendar year 2017, an additional 
“reserve factor” will be added to the computation 
of SUI tax rates that will reduce many employers’ 
tax rates. The “reserve factor” will be multiplied 
by an “experience history factor,” computed as all 
of the employer’s previous contributions, minus 
all of the employer’s benefit charges, to equal the 
reserve balance, divided by the average of the 
last three fiscal years of taxable payroll, and then 
applied to a schedule.

The bill requires that experience-rated employers’ 
SUI tax rates for 2016 be recomputed using the 
new formula for the third and fourth quarters 2016 
(effective July 1 through December 31, 2016).

Note that this is not a retroactive change to the 
beginning of the calendar year. New employer tax 
rates will not change, and the minimum SUI tax rate 
will remain at 0.33% and the maximum rate (before 
adding the excess claims premium) at 5.4%.

Oregon
Workers’ compensation rates to decrease for 2017
The Oregon Department of Consumer & Business Services announced a decrease 
in workers’ compensation rates for the fourth consecutive year. Oregon employers 
will see an average 6.6% decrease in pure premium workers’ compensation costs 
for calendar year 2017. (News release, Oregon Department of Consumer & 
Business Services.)

The drop in Oregon workers’ compensation costs, already among the lowest in the 
nation according to a Department biennial study based on premium rates that were 
in effect January 1, 2016, is driven by stable costs for lost wages and lower average 
medical care costs. While some rates will decrease, others will increase, as follows:

• Pure premium. The pure premium will decrease an average 6.6% in 2017. Pure 
premium is the portion of the premium that employers pay insurers to cover 
anticipated claims costs for job-related injuries and deaths. The pure premium 
rate is the base premium reflecting the actual cost of workplace injury-and-illness 
claims before insurer administrative expenses and profit are added. The decreased 
rate represents an average across all types of businesses. Rates for specific 
businesses and industry groups may be higher or lower, depending on group and 
individual claim records. Employers pay their premiums directly to their insurers. 
Premiums do not fund state programs or services.

• Premium assessment. The assessment to cover the costs of administering 
workers’ compensation programs will increase from 6.2% to 6.8% in 2017. Self-
insured employers and public-sector self-insured employer groups will pay at 
7.0%, up from 6.4% for 2016. Private-sector self-insured employer groups will 
pay at 7.8%, up from 7.2% for 2016. Workers’ compensation insurers, self-insured 
employers and self-insured employer groups pay this assessment to the state. 
Insurers can pass on the cost of the assessment to the employers they cover, but 
they must identify that cost as a separate line item on the billing statements.

• Workers’ Benefit Fund assessment. This assessment will decrease from 3.3 
cents per hour worked to 2.8 cents per hour. It funds return-to-work programs, 
provides increased benefits over time for workers who are permanently and totally 
disabled, and gives benefits to families of workers who die from workplace injuries 
or diseases. Employers pay at least half of this assessment and deduct no more 
than half of it from workers’ wages. Employers then submit the total to the state 
through Oregon’s Combined Payroll-Tax Reporting System.

The pure premium rate decrease is effective January 1, 2017, but employers 
will see the changes when they renew their policies in 2017. The changes to the 
premium and workers’ benefit fund assessments are effective January 1, 2017. 
The combination of the changes in pure premium and assessment rates will result 
in the average employer paying $1.02 per $100 of payroll for claims costs and 
assessments, down from $1.10 for 2016.

For more information regarding Oregon workers’ compensation costs, see the 
Department’s website.

http://www.dws.state.nm.us/Unemployment-Insurance/UI-Information/2017-2016-UI-Tax-Claims-Info
http://www.dws.state.nm.us/Business/Unemployment-Insurance/2016-Legislative-Changes
http://www.nmlegis.gov/lcs/legislation.aspx?chamber=H&legtype=B&legno=283&year=16
http://www.cbs.state.or.us/external/dir/wc_cost/files/3256-premium-rate-notice-2017.pdf
http://www.oregon.gov/newsroom/Pages/NewsDetail.aspx?newsid=1401
http://www.cbs.state.or.us/external/dir/wc_cost/index.html
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Rhode Island
Form W-2 filing due date 
for calendar year 2016 
is January 31
The Rhode Island Division of Taxation announced 
that it has adopted the new federal filing deadline 
of January 31 beginning with the submission of 
calendar year 2016 Forms W-2, due in 2017. 
As a result, employers are required to file the 
calendar year 2016 Form RI-W3, Reconciliation of 
Personal Income Tax Withheld by Employers, and 
corresponding Forms W-2 by January 31, 2017. 
(ADV-2016-21; Rhode Island electronic Taxpro 
news, November 4, 2016.)

Previously, the Division required that Forms W-2 
and RI-W3 be submitted by February  28. Under 
Rhode Island law (§44-30-78), the annual 
reconciliation is due by January 31; however, 
withholding regulations (PIT 97-15) extended 
the deadline to February 28 to coincide with the 
Form W-2 due date.

Other withholding requirements applying 
to employers will not change. For instance, 
employers required to submit annual W-2 
information electronically to the SSA and that 
have a minimum of 25 employees in the state 
must file W-2 information with the Division on 
magnetic media.

According to the advisory, Forms 1099 that 
show Rhode Island withholding must be filed 
with the Division on or before the applicable 
federal deadline for that form.

Withholding tax filing frequency errors

The Division also announced that it has 
discovered during a review of its records 
that a number of employers have not been 
making withholding tax payments and filing 
returns according to the correct account 
filing frequency. As a result, the Division is 
issuing letters to these employers regarding 
their correct filing frequency. For example, 
an employer who originally filed and made 
payments quarterly may now be required to 
file and make payments monthly.

For more information, see ADV-2016-21.

Washington
Voters approve paid sick leave,  
increase in the state minimum wage
On November 8, 2016, voters approved Initiative Measure No. 1433 which would 
(1) effective January 1, 2018, require employers to provide paid sick leave and 
(2) effective January 1, 2017, increase the state minimum wage incrementally over 
four years.

The Initiative Measure No. 1433 ballot question read: “This measure would increase the 
state minimum wage to $11.00 in 2017, $11.50 in 2018, $12.00 in 2019, and $13.50 
in 2020, require employers to provide paid sick leave, and adopt related laws. Should this 
measure be enacted into law?”

Paid sick leave

Beginning on January 1, 2018, employers will be required to provide paid sick leave to 
employees covered by the state Minimum Wage Act at the employee’s pay rate or at the 
new minimum wage, whichever is higher. At minimum, employees must be allowed to 
accrue paid sick pay at the rate of one hour of paid sick leave for every 40 hours worked. 
Employers will be required to allow use of paid sick leave after 90 days of employment. 
Paid sick leave may be used for an employee’s own medical needs, to care for a family 
member’s medical needs or for domestic violence leave.

Employers will be required to provide their employees with regular notice about the 
amount of paid sick leave they have earned. Up to 40 hours of sick leave must be carried 
over to the following year. Employers will not be required to pay employees for their unused 
sick leave when the employee leaves; however, if an employee leaves a job and is rehired by 
the same employer within one year, previously earned sick leave must be reinstated.

Increase in minimum wage

The minimum wage, which under current law was to increase from $9.47 per hour to 
$9.53 per hour on January 1, 2017, will instead increase for employees who are at 
least 18 years old to $11 effective January 1, 2017; $11.50 on January 1, 2018; $12 on 
January 1, 2019; and $13.50 on January 1, 2020. Beginning on January 1, 2021, the 
minimum wage rate would again be adjusted each year according to the rate of inflation. If a 
local law requires a higher minimum wage within a city, the local minimum wage would apply.

Under current law, employees aged 14 and 15 may be paid at a minimum wage equal 
to 85% of the minimum wage in effect for the year — for 2017, at $8.10 per hour. The 
Washington Department of Labor and Industries must now set the minimum wage for 
employees under 18 years old as of January 1, 2017. For more on the state minimum 
wage, see the Department’s website.

Higher minimum wage rates apply in the cities of Seattle, SeaTac and Tacoma.

The Department will enforce the new paid sick leave and state minimum wage law and 
must adopt rules for implementing and enforcing it.

http://www.tax.ri.gov/Advisory/ADV 2016-21.pdf
http://www.tax.ri.gov/Advisory/ADV 2016-21.pdf
http://results.vote.wa.gov/results/current/State-Measures-Initiative-Measure-No-1433-concerns-labor-standards.html
https://weiapplets.sos.wa.gov/MyVoteOLVR/OnlineVotersGuide/Measures?language=en&electionId=63&countyCode=xx&ismyVote=False&electionTitle=2016%20General%20Election%20#ososTop
http://www.lni.wa.gov/WorkplaceRights/files/2017MinimumWageAnnouncement.pdf
http://www.lni.wa.gov/WorkplaceRights/Wages/Minimum/default.asp
http://www.seattle.gov/laborstandards/ordinances/minimum-wage
http://www.ci.seatac.wa.us/Modules/ShowDocument.aspx?documentid=13471
https://www.cityoftacoma.org/cms/one.aspx?objectId=89891
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State news

Wisconsin
2017 SUI tax rates decrease
Wisconsin 2017 state unemployment insurance (SUI) tax rates 
will range from 0% to 12% for small employers with annual taxable 
payroll of less than $500,000, and 0.05% to 12% for large employers 
with annual taxable payroll of $500,000 or more. (Department of 
Workforce Development website.)

As we reported in the June 2016 issue of Payroll Perspectives, 
because the state’s unemployment insurance (UI) trust fund balance 
exceeded $900 million on June 30, 2016, the 2017 SUI rate 
schedule moves from Schedule B to Schedule C, saving employers 
an estimated $38 million for calendar year 2017. This is the second 
consecutive year of rate decreases and is attributed to the continued 
growth of the state UI trust fund balance. The combined savings for 
2016 and 2017 is anticipated at approximately $135 million.

New small employers will pay at 3.05% for 2017 (down from 3.25%) 
and new large employers will pay at 3.25% (down from 3.4%), with 
the exception of new construction employers who will pay at 4.4% 
for small employers and 4.55% for large employers (down from 
6.6% for 2016).

Taxable wage base

The taxable wage base for 2017 will remain at $14,000.

2017 SUI rate notice mailing date

The Wisconsin Department of Workforce Development mailed the 
2017 SUI tax rate notices to employers on October 11, 2016.

For more information on Wisconsin unemployment taxes, go to the 
Department’s website.

2017 rates could have been lowered if voluntary 
contributions made by November 30

Merit-rated employers could have made a voluntary contribution 
by November 30, 2016, to lower their tax rates by one rate 
bracket. Voluntary contribution payments could have been made 
by check or online via the Department’s EFT debit payment system. 
Voluntary contributions are nonrefundable, so careful calculation is 
recommended. Specific instructions were included with your 2017 
tax rate notice, and a voluntary contribution calculator was available 
on the Department’s website.

Status of Wisconsin’s UI trust fund

Wisconsin repaid its federal UI loan balance in 2014, returning the net 
FUTA tax rate to 0.6% beginning for calendar year 2014, after having 
a credit reduction for years 2011–13. Wisconsin started borrowing 
in February 2009, with the state’s UI trust fund reaching a negative 
$1.3 billion balance at its lowest.

As of June 30, 2016, the state’s UI trust fund balance was 
$986,676,751. The state’s SUI trust fund ended calendar year 
2014 with a balance of $214 million, the first year since 2008 that 
the trust fund finished a year in the black. The trust fund reached a 
positive balance of over $1 billion at the end of April 2016, having 
not had a balance greater than $1 billion since October 2003.

Changes to reserve fund statements

In June 2016, the Department began mailing Reserve Fund 
Balance Statements only when there are benefit charges or benefit 
adjustments posted to employer accounts. Employers will no longer 
receive a statement by mail when the only transaction affecting 
their reserve fund balance is a payment. All statements will continue 
to be available by logging in at http://dwd.wisconsin.gov/uitax. 
Employer reserve fund balances as of June 30 each year are used 
in determining the next year’s SUI tax rate.

For more information, see the Department’s October 2016 
employer newsletter.

http://dwd.wisconsin.gov/ui/employers/taxrates.htm
https://dwd.wisconsin.gov/uitax/
http://dwd.wisconsin.gov/uitax
https://dwd.wisconsin.gov/uitax/newsletter/
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Payroll tax calendar

Federal employment tax due dates 
for December 2016

Due date Deposit or filing requirement
December 1 Remind employees that they may need to provide you with a revised Form W-4 

for tax year 2017.

December 2 Semiweekly deposit due date for liabilities incurred November 26–29.

December 7 Semiweekly deposit due date for liabilities incurred November 30–December 2.

December 9 Semiweekly deposit due date for liabilities incurred December 3–6. The IRS 
electronic return filing system (FIRE) will be closed from maintenance starting 
today and through January 2, 2017.

December 12 Form 4070 is due from employees who received $20 or more in tips in 
November. SSA will begin accepting 2016 electronic Form W-2 files.

December 14 Semiweekly deposit due date for liabilities incurred December 7–9.

December 15 If the monthly deposit rule applies, deposit the tax for payments made in 
November.

December 16 Semiweekly deposit due date for liabilities incurred December 10–13.

December 21 Semiweekly deposit due date for liabilities incurred December 14–16.

December 23 Semiweekly deposit due date for liabilities incurred December 17–20.

December 29 Semiweekly deposit due date for liabilities incurred December 21–23.

December 30 Semiweekly deposit due date for liabilities incurred December 24–27.

December 31 Complete payroll bank reconciliations through December 2016.

January 5 Semiweekly deposit due date for liabilities incurred December 28–30.

January 6 Semiweekly deposit due date for liabilities incurred December 31.
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