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From the editor

It’s time for spring cleaning.
Don’t let history repeat itself. If you 
needed to let a few things slide during 
the 2016 busy season, now is the perfect 
time to pick them back up again.

From payroll tax system settings to 
dusting off your payroll policies and 
procedures, our experienced team of 
employment tax professionals is here 
to help. For more information about our 
services, click here.

 
Debera Salam, CPP 
Editor-in-Chief 
Payroll Perspectives from EY

With year-end and tax-filing busy season now behind us, it’s time to refresh 
and lay the groundwork for a strong 2017 finish. 

March and April are great months to take stock of what was learned when 
payroll systems, staff and procedures were put to the ultimate test. Take 
some time this month to schedule meetings with stakeholders (both 
internal and external), recognize people who contributed to meeting your 
year-end deadlines and pin down decision-makers to conclude outstanding 
policy issues and purchase decisions.

In this issue of Payroll Perspectives, we provide our 2017 survey on state 
requirements for withholding allowance certificates and tips for managing 
the Form W-4 process.

We hope that you find this publication helpful and that you are taking 
some time to review your game plan for a successful 2017. 

Warmly,

Connect with us

Follow us on Twitter

Join us on LinkedIn: Payroll Perspectives from EY

Tour our payroll essentials on ey.com 

http://www.ey.com/Publication/vwLUAssets/Integrated_services_for_assessing_performance%2c_enabling_change_and_supporting_your_needs/%24FILE/EY-Tax-Transformation-Services-bifold.pdf
https://twitter.com/EYEmploymentTax
https://www.linkedin.com/grp/home?gid=4307305
http://www.ey.com/us/en/services/tax/state-and-local-tax/employment-tax-year-end-planning-essentials---year-end-checklist
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Top 10 Form W-4 tips for 2017
By Debera Salam, CPP, and Kenneth Hausser, CPP, Ernst & Young LLP

Spring is in the air, and that means 
it’s time for employees to get their 
tax matters in order for 2017. 
With the 2016 tax-filing season 
now over for most employees, they 
likely already know about changes 
they may need to make to their 
Form W-4, Employee’s Withholding 
Allowance Certificate. To assist 
payroll departments in dealing 
with the myriad issues likely to 
arise at this time of year, we offer 
the top 10 Form W-4 tips of 2017 
and an update to our annual state 
Form W-4 survey.

Top 10 Form W-4 tips for 2017
1 Don’t accept Forms W-4 that 

are invalid 

2 Know what to do when there is no 
federal or state withholding allowance 
certificate on file

3 Keep in mind that you have 30 days to 
process Form W-4 changes

4 Be sure to retain a history of Form W-4 
changes

5 Remember that IRS lock-in letters 
generally supersede the Form W-4 

6 Always compare the name on the 
Form W-4 with the employer’s 
Form W-2 files

7 Remember that US nonresident aliens 
are subject to special Form W-4 rules 

8 Be certain to obtain the applicable 
state nonresident certificate before 
excluding wages from income tax 
withholding 

9 File state withholding allowance 
certificates when and where required 

10 Don’t assume the Federal Form W-4 
is used for state income tax 
withholding purposes (see our 
survey on page 11)

Tip 1
Don’t accept Forms W-4 that are invalid
Employers are frequently concerned about their liability when they suspect that employees 
are submitting Forms W-4 that do not truthfully reflect their estimated tax liability. For 
instance, some employees may submit frequent Form W-4 changes to increase their take-
home pay or to avoid income tax withholding altogether on special wage payments.

The fact is, the IRS offers specific guidelines for establishing when a Form W-4 is invalid and 
should be rejected by the employer. Merely suspecting that a Form W-4 is false is not sufficient 
reason to reject it.

What is an invalid Form W-4? Under Treasury regulations, a Form W-4 is invalid if any of 
the required information is missing or the employee doesn’t sign the form. In addition, a 
Form W-4 is invalid if the official language on the form is deleted or otherwise “defaced,” 
including alteration of the perjury statement (the “jurat”), or if there is an addition of an entry 
or language that is not provided on the official form. Finally, the IRS explains in Circular E, 
Employer’s Tax Guide, that if, on the date employees give you the form, they indicate in any 
way that the information provided is false, the Form W-4 is invalid. (§31.3402(f)(5)–1(b); 
IRS Publication 15, Circular E, Employer’s Tax Guide, rev. 2017.) 

What should you do when an invalid Form W-4 is provided? Employers are required to 
reject any Form W-4 that is known to be invalid and continue withholding based on the 
prior Form W-4 filed by the employee. If there is no prior Form W-4 on file, employers are 
required to compute federal income tax withholding as though the employee claimed single 
with zero allowances.

It is not the employer’s responsibility to verify the truthfulness of an employee’s Form W-4, 
and unless the form is clearly invalid, no sanctions are imposed against employers for 
withholding based on a Form W-4 containing false information. Employees, on the other hand, 
are subject to a penalty of $500 for falsifying the Form W-4. (IRS Publication 15, Circular E, 
Employer’s Tax Guide, rev. 2017.)

Be mindful of requests for flat tax withholding. Employees sometimes submit a Form W-4 
or letter requesting that the employer withhold a flat percentage or dollar amount from their 
regular wages and/or bonus payments. Interestingly, it may sometimes also be the case that 
an employee receiving a bonus or equity compensation may request supplemental withholding 
in excess of 25% or 39.6%.

Whether an employee’s request for flat tax withholding is made pursuant to regular or 
supplemental wages, employers should be mindful of the IRS rules governing the Form W-4 
and the allowable methods for computing federal income tax withholding.

• Flat tax request on Form W-4. In the 2017 Form W-4 instructions, the IRS clarifies that a 
flat percentage of withholding is not allowed and that a flat dollar amount is allowed only 
in addition to a prescribed withholding tax method (e.g., percentage method, wage bracket 
table). A Form W-4 must be altered to request flat tax withholding, and that makes the 
Form W-4 invalid.

https://www.gpo.gov/fdsys/pkg/CFR-2012-title26-vol15/pdf/CFR-2012-title26-vol15-sec31-3402f5-1.pdf
https://www.irs.gov/pub/irs-pdf/p15.pdf
https://www.irs.gov/pub/irs-pdf/p15.pdf
https://www.irs.gov/pub/irs-pdf/p15.pdf
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• Exception for supplemental wages. Even in the case of supplemental wages, where the 
Form W-4 is disregarded, a flat tax rate of 25% applies only when the employer chooses to 
use the supplemental withholding method, and only when certain requirements are met 
(e.g., federal income tax was withheld on regular wages in the current or preceding year). 
For supplemental wages in excess of $1 million in the calendar year, use of the flat tax rate 
of 39.6% is mandatory.

Employers should not use rates other than the prescribed 25% or 39.6% on supplemental 
wages without discussing it with a tax advisor. (IRC 3402(a)(1); IRS Publication 15, Circular E, 
Employer’s Tax Guide, rev. 2017.)

What about Social Security Number (SSN) errors and omissions? Clearly, if the employee 
does not complete all the lines on the Form W-4, particularly those requiring the employee’s 
name and SSN, the form is invalid and must be rejected. The Social Security Administration 
(SSA) considers an SSN or Taxpayer Identification Number (TIN) missing if it does not have 
nine numbers or if it includes an alpha character (i.e., a symbol other than an Arabic numeral); 
therefore, a Form W-4 under these circumstances should also be rejected. 

The SSA also prohibits the use of an Individual Taxpayer Identification Number (ITIN) for 
individuals employed in the US. (IRS website.) 

When the Form W-4 is rejected, employers withhold federal income tax based on the previous 
Form W-4 submitted by the employee. If none was submitted, withhold federal income tax as 
though the employee claimed single and zero allowances.

If the SSN shown on the Form W-4 is still missing or invalid at the time that Forms W-2 are 
issued, employers could face a penalty for both the Form W-2 employee copy and the copy 
filed with the SSA unless it takes certain steps.

What to tell employees 
requesting a flat percentage 
of federal income tax

Generally, employees request flat 
dollar or percentage withholding so 
that federal income tax withholding 
(FITW) matches their anticipated tax 
liability for the year.

To accomplish this goal, employees 
should instead fill out the worksheet 
provided with the Form W-4 and use 
the fields on the form for marital 
status, allowances and additional 
withholding to arrive at the desired 
withholding amount.

The IRS provides a withholding 
calculator on its website to help 
employees determine the correct marital 
status and withholding allowances to 
claim on the Form W-4.

Employees may also benefit from any of 
the IRS resources shown on page 10.

Whether an employee’s request for 
flat tax withholding is made pursuant 
to regular or supplemental wages, 
employers should be mindful of the 
IRS rules governing the Form W-4 and 
the allowable methods for computing 
federal income tax withholding.

https://www.law.cornell.edu/uscode/text/26/3402
https://www.irs.gov/pub/irs-pdf/p15.pdf
https://www.irs.gov/pub/irs-pdf/p15.pdf
https://www.irs.gov/businesses/small-businesses-self-employed/hiring-employees
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Top 10 Form W-4 tips for 2017
Continued

These follow-up steps for obtaining a penalty waiver for missing or incorrect reporting of 
a name or SSN are explained in IRS Publication 1586, Reasonable Cause Regulations and 
Requirements for Missing and Incorrect Name/TINs:

1. IRS notice received concerning missing SSN. If employers receive a penalty notice based 
on a failure to include the employee’s SSN on the Form W-2, and the employer seeks 
a waiver of the penalty based on the failure of the employee to provide the SSN, the 
following steps demonstrate that the employer acted responsibly:

• The employer can demonstrate that it made an initial solicitation for the SSN in person, 
by mail, electronically or by telephone at the time the employee began work. (For 
example, the employer can provide a copy of the Form W-4 provided by the employee 
with the missing or incorrect SSN.)

• The employer made an annual solicitation for the employee’s SSN during the same 
calendar year (or by January 31 of the following year for employees who began work 
during the preceding December). If the employer still did not receive a valid SSN, the 
employer makes a second annual solicitation by December 31 of the year following the 
calendar year in which the employee began work. The annual solicitations may be made 
in person, by mail, electronically or by telephone.

2. IRS notice concerning invalid SSN. If the employer received a penalty notice based on a 
failure to include the correct SSN on the Form W-2, and the employer seeks a waiver of 
the penalty based on the failure of the employee to provide the correct SSN, the following 
steps demonstrate that the employer acted responsibly:

• The employer can demonstrate that it made the initial solicitation for the employee’s 
correct SSN at the time the employee began work, and that it used the SSN provided 
by the employee (e.g., the employer has a copy of the Form W-4 originally filed by the 
employee wherein no SSN or an invalid SSN was provided).

• Following receipt of an IRS notice, the employer made an annual solicitation for the correct 
SSN. If another IRS notice is received in a subsequent year, a second annual solicitation 
is made. The annual solicitations must be made by December 31 of the year in which 
the penalty notices are received (or by January 31 of the following year if the notice is 
received during the preceding December). Solicitations may be made by mail, telephone, 
electronically or in person. A solicitation is not required if no reportable payments will be 
made to the employee in that year. The SSN provided by the employee in response to a 
solicitation must be used by the employer on Forms W-2 due subsequent to receipt of the 
corrected SSN.

If the employer receives further IRS notices because of a missing or incorrect SSN after 
making two annual solicitations, the employer is not required to make further solicitations. 
The employer’s initial and two annual solicitations demonstrate it acted responsibly before and 
after the failure, and documentation of these steps will establish reasonable cause under the 
regulations for any penalty to be abated.

Tip 2
Know what to do when there is no 
Form W-4 or state equivalent on file
The IRS and state taxing authorities 
encourage employees to provide a timely 
Form W-4 (or state equivalent) to their 
employers by mandating income tax 
withholding at an assumed higher rate of tax 
when there is no form on file.

For federal income tax withholding purposes, 
when there is no valid Form W-4 on file, 
the employer is required to assume that 
the employee filed a certificate as single 
with zero allowances. The result of this rule 
is a higher amount of federal income tax 
withholding than applies when claiming 
married or when claiming personal 
allowances. (§31.3402(f)(2)–1; IRS 
Publication 15, Circular E, Employer’s Tax 
Guide, rev. 2017.)

As you can see in our 2017 state Form W-4 
survey (see page 11), a unique withholding 
allowance certificate applies in some states, 
and consequently, the assumption made 
when a withholding certificate is missing is 
sometimes unique. For instance, if an Arizona 
employee has failed to provide a Form A-4, 
the employer is required to withhold at 
2.7% of the employee’s gross taxable 
wages. (Arizona Department of Revenue, 
Withholding Tax.)

To avoid underwithholding penalties, payroll 
policies and procedures should include 
the state and local income tax withholding 
instructions in the case of a missing 
withholding allowance certificate, and 
these procedures should be updated at least 
once a year.

http://www.irs.gov/pub/irs-pdf/p1586.pdf
https://www.gpo.gov/fdsys/pkg/CFR-2012-title26-vol15/pdf/CFR-2012-title26-vol15-sec31-3402f1-1.pdf
https://www.irs.gov/pub/irs-pdf/p15.pdf
https://www.irs.gov/pub/irs-pdf/p15.pdf
https://www.irs.gov/pub/irs-pdf/p15.pdf
https://www.azdor.gov/Business/WithholdingTax.aspx
https://www.azdor.gov/Business/WithholdingTax.aspx
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Tip 3
Keep in mind that you have 30 days to process 
Form W-4 changes
Some employees change their Forms W-4 frequently depending on 
how much money they require to pay upcoming expenses. In other 
cases, employees submit Form W-4 changes at, near or after a wage 
payment and expect the change will be immediately or retroactively 
incorporated in the federal income tax withholding tax calculation.

The IRS does not restrict the number of Forms W-4 an employee may 
file in a year. However, employers are given ample time to process 
Form W-4 changes, which could have the same result as limiting the 
number of Forms W-4 processed annually for an employee.

Specifically, IRS regulations stipulate that a revised Form W-4 must 
be put in effect no later than the start of the first payroll period 
ending on or after the 30th day from the date it was received. 
(§31.3402(f)(3)(B)(i); IRS Publication 15, Circular E, Employer’s Tax 
Guide, rev. 2017.)

Employers are not required to apply Form W-4 changes 
retroactively, and they should consider the prudence of 
implementing a policy that generally prohibits this practice.

Example 1. Employee Daniel submitted a revised Form W-4 to his 
employer on June 9, 2017. Daniel is paid semimonthly, on the 
15th and the last day of the month. His employer must apply the 
changes on this Form W-4 no later than the first payroll period 
following July 9 (30 days following June 9), or in this case, no 
later than July 14, 2017.

Employers are not required to apply Form W-4 changes retroactively, 
and they should consider the prudence of implementing a policy that 
generally prohibits this practice.

Tip 4
Be sure to retain a history of Form W-4 changes
The question often arises: does the employer retain all of the 
Forms W-4 (and state allowance certificates) that are submitted, or 
just the most recent form submitted?

Example 2. When employee Jim was hired in 2012, he submitted 
a Form W-4 claiming married with one allowance. On December 
26, 2016, he submitted a revised Form W-4 claiming married and 
zero allowances.

The Form W-4 submitted in 2012 must be retained for four 
years starting on April 15, 2013, or until April 15, 2017. As 
a result, through April 15, 2017, the employer must have two 
Forms W-4 on file for employee Jim: the form submitted in 2012 
and the form submitted on December 26, 2016. The Form W-4 
submitted on December 26, 2016, must be retained for as long 
as it remains in effect and for up to four years following Jim’s 
termination (assuming he doesn’t submit another Form W-4 
before then).

For federal income tax purposes, all Forms W-4 that were superseded 
by a revised Form W-4 must be retained for no less than four years 
from the date taxes were due or paid based on the Form W-4. A 
Form W-4 that is not superseded must be retained by the employer 
for up to four years following the employee’s termination.

It is easy to see how paper files can become unruly. For instance, 
if an employer has 2,000 Form W-4 paper submissions each year, 
that’s 8,000 forms that must be archived for a four-year period. 
And if employees work in states that require a separate withholding 
allowance certificate, the paper count could substantially increase. 
This is one of the reasons why electronic systems for gathering this 
information have become so popular in recent years.

For more information on IRS requirements governing electronic retrieval 
and storage of Forms W-4, see T.D. 8706 and §31.3402(f)(5)-1(c).

https://www.gpo.gov/fdsys/pkg/CFR-2012-title26-vol15/pdf/CFR-2012-title26-vol15-sec31-3402f3-1.pdf
https://www.irs.gov/pub/irs-pdf/p15.pdf
https://www.irs.gov/pub/irs-pdf/p15.pdf
http://www.unclefed.com/Tax-Bulls/1997/Td8706.pdf
https://www.gpo.gov/fdsys/pkg/CFR-2012-title26-vol15/pdf/CFR-2012-title26-vol15-sec31-3402f5-1.pdf
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Tip 5
Remember that IRS lock-in letters generally supersede 
the Form W-4
Since 2005, the IRS has relied on a computerized program that 
uses information reported on the Form W-2 to identify instances 
where there is significant underwithholding of federal income 
tax. As a result of a material difference between federal income 
tax owed and the federal income tax withheld, the IRS may send 
the employer a lock-in letter that specifies the marital status and 
maximum number of allowances an employee may claim for federal 
income tax withholding.

In general, the information contained in the IRS lock-in letter will 
trump the employee’s Form W-4, particularly if using the Form W-4 
would result in less income tax withholding than required by the 
lock-in letter.

Employers must withhold federal income tax using the withholding 
allowances and marital status specified in the lock-in letter for any 
wages paid after the date specified in the letter, except as provided 
below. You are required to withhold federal income tax according to 
the lock-in letter as of the date specified, which is generally computed 
as 45 calendar days after the date of the lock-in letter.

If a Form W-4 is in effect before you receive a lock-in letter, you should 
continue withholding based on that Form W-4 if it does not claim 
exemption from withholding and claims a marital status, withholding 
allowances and additional withholding that result in more withholding 
than would result from following the instructions in the lock-in letter.

If the employee furnishes a new Form W-4 after the employer receives 
the original lock-in letter or modification notice, the employer must 
withhold FITW on the basis of the new Form W-4 only if it does not 
claim exemption from FITW and only if withholding according to the 
Form W-4 would result in more FITW than would result under the 
terms of the lock-in letter or modification notice.

The employer must disregard any new Form W-4 if the employee 
claims exempt from withholding or claims a marital status, 
withholding allowances and additional withholding that result in less 
withholding than would result under the terms of the lock-in letter or 
modification notice.

Top 10 Form W-4 tips for 2017
Continued
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If the employee wants to put a new Form W-4 into effect that 
results in less withholding than that required under the lock-in 
letter or modification notice, the employee must contact the IRS. 
The employer must withhold on the basis of the lock-in letter 
or modification notice unless the IRS subsequently notifies the 
employer to withhold based on the employee’s Form W-4. (T.D. 9337; 
IRS Publication 15, Circular E, Employer’s Tax Guide, rev. 2017.)

In general, the information contained in the IRS lock-in letter 
will trump the employee’s Form W-4, particularly if using the 
Form W-4 would result in less income tax withholding than 
required by the lock-in letter.

Other requirements pertaining to lock-in letters are as follows.

Provide notification to employee. When a lock-in letter is issued, the 
IRS provides an employee copy. The employee’s copy identifies the 
maximum withholding allowances permitted and the marital status 
that applies when computing FITW. The employee’s copy also indicates 
the process by which the employee can provide additional information 
to the IRS for purposes of determining the appropriate number of 
withholding allowances and/or modifying the marital status. (The IRS 
also mails a similar notice to the employee’s last known address.)

If the individual is employed by you at the time you receive the lock-in letter, 
you are required to submit a copy of the notice to the employee within 10 
days of your receipt of the lock-in letter. You may follow any reasonable 
business practice to furnish a copy of the notice to the employee.

An individual is deemed to be employed by you for these purposes if, 
as of the date you receive the lock-in letter:

• You pay wages with respect to prior employment to the employee 
subject to FITW on or after the date specified in the lock-in letter.

• You pay wages with respect to prior employment to the employee 
subject to FITW on or after the date specified in the lock-in letter. 
If the individual is employed by you at the time you receive the 
lock-in letter, you are required to submit a copy of the notice to the 
employee within 10 days of your receipt of the lock-in letter. You 
may follow any reasonable business practice to furnish a copy of 
the notice to the employee.

• You pay wages with respect to prior employment to the employee 
subject to FITW on or after the date specified in the lock-in letter.

Note that if the employee resumes the performance of services for 
you more than 12 months after the date of the notice, you are not 
required to withhold based on the notice.

Notify the IRS if the employee is terminated. If you no longer 
employ the employee, you must notify the IRS office designated in the 
lock-in letter that the individual is no longer your employee.

Modification notice. After the original mailing of the lock-in letter, 
the IRS may issue a modification notice. The modification notice 
may change the marital status and/or the number of withholding 
allowances permitted. You must comply with the terms of the 
modification notice according to the date indicated.

Requirement to withhold after termination of employment. If the 
employee is employed as of the date of the notice, but you or the 
employee terminates the employment relationship after the date 
of the notice, you must continue to withhold based on the lock-in 
letter or modification notice if any wages subject to FITW are paid 
with respect to the prior employment after the termination date. 
Furthermore, you must withhold based on the notice or modification 
notice if the employee resumes an employment relationship with 
you within 12 months after the termination of the employment 
relationship. Whether the employment relationship is terminated is 
based on all the facts and circumstances.

Be aware of payroll system requirements in connection with 
lock-in letters. If there is no field in the employee master record or 
the employee self-service system to indicate that a lock-in letter is in 
place, employee requests to change Form W-4 data may be made in 
violation of the lock-in letter.

For this reason, it is important for the payroll system to designate 
a field for “locking in” an employee’s Form W-4 data, having the 
practical result of rejecting changes in federal (or state and local) W-4 
data until a qualified payroll or employment tax analyst updates the 
lock-in field. In an employee self-service environment, this field would 
generate a notice to employees attempting to change their W-4 data 
that such changes cannot be made without IRS approval.

In lieu of an automated mechanism for locking in W-4 data, an edit 
report could be run prior to processing payroll that displays all 
employees for whom W-4 data changes have been made. That way, 
there are no employees on the list for whom a lock-in letter applies.

Payroll systems should offer a field that allows the employer 
to indicate when Form W-4 changes are prohibited by an IRS 
lock-in letter.

 

https://www.irs.gov/irb/2007-35_IRB/ar10.html
https://www.irs.gov/pub/irs-pdf/p15.pdf
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Top 10 Form W-4 tips for 2017
Continued

Tip 6
Always compare the name on the Form W-4 with the 
employer’s Form W-2 files
Marriage, divorce and other life events can result in a change in 
the employee’s last name. Issues arise for employers and these 
employees if the name or SSN shown on the Form W-2 doesn’t match 
the name or SSN on file with the Social Security Administration (SSA).

To prevent time-consuming SSA notices and the potential for 
reporting penalties, employers should compare the name on the 
Form W-4 against the name appearing on the employee’s Social 
Security card (a copy of the Social Security card can be used for this 
purpose). If the name on the Form W-4 differs from the employee’s 
Social Security card, verify that Form W-4, box 4 is checked. If box 4 
is not checked in this case, employers should treat the Form W-4 as 
invalid. (See Tip 2.) Of course, the SSN on the Form W-4 should also 
agree with that shown on the Social Security card.

Taking these steps will show reasonable cause for abatement 
of penalty for name/SSN reporting errors on the Form W-2. 
(IRS Publication 1586; Form W-4, rev. 2017.)

The procedures that apply for completing the Form W-4 differ 
for employees who are US residents and those who are US 
nonresident aliens.

Tip 7
Remember that US nonresident aliens are subject to 
special Form W-4 rules
All employees working in the US, including nonresident aliens (NRAs), 
are required to submit a completed and signed Form W-4 to the 
employer. The procedures that apply for completing the Form W-4 
differ for employees who are US residents and those who are NRAs.

Specifically, an NRA is required to:

• Not claim exempt from federal income tax withholding. Instead, 
an NRA who believes that wages will be exempt from FITW (e.g., a 
treaty exemption applies) is required to separately complete, sign 
and give to the employer Form 8233, Exemption from Withholding 
on Compensation for Independent (and Certain Dependent) 
Personal Services of a Nonresident Alien Individual.

• Request withholding at single with one allowance. An NRA 
completes the Form W-4 checking single (regardless of marital 
status). Except for an NRA who is a resident of Canada, Mexico or 
South Korea, or a student or business apprentice from India, an 
NRA is also not allowed to claim more than one allowance. An NRA 
may claim zero allowances or additional withholding.

• Write “NRA” above the dotted line on Line 6 of Form W-4. 
Employers using an electronic system for capturing Form W-4 
information will need to include a field where employees check 
“NRA” when it applies.

Refer your employees to IRS Notice 1392 for more information.

Reciprocal agreements are generally not an automatic 
exemption from state nonresident income tax. Montana, like 
most states with reciprocal agreements, extends the exclusion 
from nonresident income tax only to those employees who have 
completed the required exemption certificate.

https://www.irs.gov/pub/irs-pdf/p1586.pdf
https://www.irs.gov/pub/irs-pdf/fw4.pdf
http://www.irs.gov/pub/irs-pdf/f8233.pdf
http://www.irs.gov/uac/About-Notice-1392
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Tip 8
Be certain to obtain the applicable state nonresident 
certificate before excluding wages from income tax 
withholding
Where there is likely to be travel into a nonresident state because of 
its close proximity to other states, a reciprocal agreement may allow 
the employer to exclude the employee’s wages from nonresident 
state income tax. For example, Montana has a reciprocal agreement 
with North Dakota whereby North Dakota residents who are working 
in Montana are subject only to the resident income tax withholding 
requirements of North Dakota. The exclusion doesn’t apply unless the 
nonresident employee completes, signs and returns to the employer 
Form MT-R, Reciprocity Exemption from Withholding.

Reciprocal agreements are generally not an automatic exemption 
from state nonresident income tax. Montana, like most states with 
reciprocal agreements, extends the exclusion from nonresident 
income tax only to those employees who have completed the required 
exemption certificate.

Employers are potentially liable for state nonresident income 
tax withholding they fail to collect in the absence of these 
exemption certificates.

Although the IRS repealed the requirement to submit copies 
of certain Forms W-4, 24 state income tax authorities and the 
District of Columbia and Puerto Rico continue to impose this 
requirement, according to Ernst & Young LLP’s 2016 survey.

https://revenue.mt.gov/Portals/9/businesses/wage_withholding/MT-R_2013.pdf
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Tip 9
File state withholding allowance certificates when and where required
Don’t assume the federal Form W-4 is valid for state income tax withholding purposes. A 
substantial number of jurisdictions do not allow use of the federal Form W-4 for designating 
withholding allowances and exemptions.

Once upon a time (prior to 2005), employers were required to submit copies of all Forms W-4 
to the IRS on a quarterly basis in cases where the employee (1) claimed more than 10 personal 
allowances or (2) claimed to be exempt from withholding and normally earned more than $200 
per week. The IRS no longer requires the routine filing of Forms W-4. However, employers 
must submit copies of Forms W-4 for certain employees when the IRS requests them. When 
submitting copies of Forms W-4 to the IRS, you generally should complete boxes 8 and 10. 

About half of the states and District of Columbia continue to maintain requirements that 
withholding allowance certificates be furnished under certain conditions. 

Don’t assume the federal Form W-4 is valid for state income tax withholding purposes. 
See the Ernst & Young LLP state survey on page 11.

See page 11 for Ernst & Young LLP’s 2017 survey of state withholding allowance certificate 
requirements.

Tip 10
Don’t assume the federal Form W-4 is used for state income tax 
withholding purposes
Sometimes, the payroll system will default to the information provided on the federal 
Form W-4 if there is no comparable state (or local) form submitted.

This default approach to state (and local) income tax withholding is risky where a jurisdiction 
mandates the use of its own withholding allowance form. For instance, Arizona specifically 
requires that the Arizona withholding allowance certificate be used. 

For the Ernst & Young LLP February 2017 survey of state Form W-4 requirements, see page 11.

IRS resources for 
Form W-4 and employee 
estimated tax payments
• Withholding Tax Calculator

• Form W-4, Employee’s Withholding 
Allowance Certificate

• Publication 505, Tax Withholding and 
Estimated Tax

• Estimated Taxes

Be cautious when employees 
claim exempt from withholding
 While a Form W-4 claiming exemption 

from income tax withholding may be 
acceptable for federal purposes, keep 
in mind that it is prohibited in some 
states (e.g., Montana.)

 To avoid underwithholding penalties, 
payroll policies and procedures 
should include the list of states 
where claiming exemption from 
income tax withholding is not 
allowed, and steps the employer 
should take in that case.  

 

Top 10 Form W-4 tips for 2017
Continued

https://www.irs.gov/Individuals/IRS-Withholding-Calculator
https://www.irs.gov/pub/irs-pdf/fw4.pdf
https://www.irs.gov/pub/irs-pdf/fw4.pdf
https://www.irs.gov/pub/irs-pdf/p505.pdf
https://www.irs.gov/pub/irs-pdf/p505.pdf
https://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/Estimated-Taxes
http://revenue.mt.gov/Portals/9/businesses/wage_withholding/Employers_Tax_Guide.pdf
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Ernst & Young LLP’s survey of state  
Form W-4 requirements (tax year 2017)

It is a common pitfall to assume that an employee’s 
federal Form W-4 can also be used for state income 
tax withholding purposes. In fact, many states do 
not accept the federal Form W-4, instead requiring a 
state-specific form.

One reason that states require a separate form is that the rules 
governing state (and local) income tax withholding may not always 
mirror federal, and over- or underwithholding may result from using 
the federal Form W-4.

Note that 28 state income tax authorities (including the District 
of Columbia) require that certain copies of employee withholding 
certificates be filed with the state. If you outsource employment tax 

filing to a third party, be sure to confirm the extent to which you are 
assisted in complying with this filing requirement.

Also note that some states (even those that allow use of the federal 
Form W-4) may have special state withholding allowance certificates. 
For instance, most states require a special certificate for employees 
claiming to be exempt from state income tax withholding (e.g., 
Montana Form MRS, Employee Certificate of Status under the Military 
Spouses Residency Relief Act (Withholding exemption certificate)). 
North Carolina requires a separate withholding certificate for US 
nonresident aliens (NC-4NRA).

The following is the 2017 Ernst & Young LLP survey of some of the 
state rules that apply to state withholding allowance certificates.

State withholding allowance certificate requirements (March 2017)

State

State withholding 
allowance certificate 
form number 

Withholding allowance 
certificate revised 
annually?

Use of federal Form W-4 
allowed? 

Requirement for mailing allowance 
certificate to taxing authority

Alabama Form A-4 No No If an employee claims more exemptions or 
dependents than an employer believes he 
is entitled to claim, a copy of the Form A-4 
and a letter of explanation should be mailed 
to the Alabama Withholding Tax Section.

Alaska N/A  N/A N/A N/A

Arizona Form A-4 Yes No None

Arkansas  
(Note exceptions 
for Texarkana, 
Arkansas and 
Texas employees) 

AR4EC Yes No None

California DE-4 Yes Yes Send a copy upon the request of the 
California Franchise Tax Board. 

Colorado Federal Form W-4 Yes Yes. Employees complete the 
federal Form W-4 for both 
federal and Colorado wage 
withholding tax purposes.

File with the Department of Revenue any 
W-4 for any employee who is expected 
to earn more than $200 per week and 
who lists more than 10 withholding 
allowances or an exempt status. Submit 
copies along with a cover letter listing 
the employer name, address, Federal 
Employer Identification Number (FEIN), 
and the number of Withholding Allowance 
Certificates included.

http://www.dor.state.nc.us/downloads/nc4nra.pdf
http://revenue.alabama.gov/withholding/FA4(3_14).pdf
https://www.azdor.gov/Portals/0/ADOR-forms/TY2017/10100/10121_f.pdf
http://www.dfa.arkansas.gov/offices/incomeTax/withholding/Documents/AR4EC.pdf
http://www.edd.ca.gov/pdf_pub_ctr/de4.pdf
https://www.irs.gov/pub/irs-pdf/fw4.pdf
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Ernst & Young LLP’s survey of state  
Form W-4 requirements (tax year 2017)
Continued

State

State withholding 
allowance certificate 
form number 

Withholding allowance 
certificate revised 
annually?

Use of federal Form W-4 
allowed? 

Requirement for mailing allowance 
certificate to taxing authority

Connecticut CT-W4 Yes No You must send copies of Forms CT-W4 from 
any employee claiming exemption from 
Connecticut withholding, if the employee 
is claiming exempt from withholding as 
of the last day of the quarter and you 
reasonably expect: 
(a) The annual wages of an employee 

whose filing status is filing separately 
will exceed $36,000; b. The annual 
wages of an employee whose filing 
status is single will exceed $45,000; 
c. The annual wages of an employee 
whose filing status is head of 
household will exceed $57,000 or 

(b) The annual wages of an employee 
whose filing status is filing jointly or 
qualifying widow(er) with dependent 
child will exceed $72,000. Note that 
each figure shown is three times the 
maximum personal exemption amount 
available to an employee per the 2016 
Circular CT. You should multiply the 
maximum personal exemption amount 
for the taxable year by a factor of three 
to determine if the Form CT-W4 of an 
employee must be sent to the state. 

Delaware Federal Form W-4 Yes Yes. If federal and Delaware 
withholding allowance 
requirements differ, 
the employee shall file 
Federal Form W-4/W-4A, 
or equivalent provided by 
the employer, and indicate 
separately the number of 
allowances claimed on said 
Form for State of Delaware 
purposes.

Employers receiving withholding 
exemption certificate (Federal Form W-4 or 
W-4A), shall be required to send a copy of 
such certificate to the Division of Revenue 
within five working days, providing that 
either of the following is claimed by an 
employee: 
(1) The total of allowances claimed 

for Delaware Personal Income Tax 
purposes on the certificate exceeds 
fourteen (14).

(2) The certificate indicated that the 
employee claims to be exempt from 
withholding of Delaware Income Tax 
and the employer reasonably expects 
the employee’s wages to exceed 
$168.50 per week.

District of 
Columbia 

D-4 No No If 10 or more exemptions are claimed or if 
employer suspects the certificate contains 
false information.

http://www.ct.gov/drs/lib/drs/forms/1-2017/wth/ct-w4.pdf
https://www.irs.gov/pub/irs-pdf/fw4.pdf
https://otr.cfo.dc.gov/sites/default/files/dc/sites/otr/publication/attachments/2017_D-4.pdf
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State

State withholding 
allowance certificate 
form number 

Withholding allowance 
certificate revised 
annually?

Use of federal Form W-4 
allowed? 

Requirement for mailing allowance 
certificate to taxing authority

Federal Federal Form W-4 Yes N/A Submit copy of Form W-4 when requested 
by IRS. Complete Line 8.

Florida N/A N/A N/A N/A

Georgia G-4 No No Submit copy of G-4 to Department of 
Revenue if employee claims more than 14 
allowances or is exempt from withholding. 
Complete Line 9 of G-4. Effective 
February 1, 2016, the Department will no 
longer issue written correspondence for 
any Form G-4 submissions received unless 
the certificate should not be honored. 

Hawaii HW-4 No No Submit a copy of the HW-4 to the state if 
you believe that an employee has claimed 
excess allowances for the employee’s 
situation (generally more than 10) or 
misstated his or her marital status.

Idaho Federal Form W-4 Yes Yes. Form W-4 applies for 
federal and state. Employees 
can request a different 
Idaho income tax amount by 
claiming fewer dependents 
for Idaho purposes. 
Employees can add this 
information at the bottom 
of the federal Form W-4 
they give you. They can’t 
request less Idaho income 
tax withheld by listing more 
dependents. 

If employer suspects an employee is 
claiming the wrong number of allowances.

Illinois IL-W-4 No No If: i) the certificate claims more 
withholding exemptions than the 
simultaneously effective federal 
withholding certificate; ii) that the 
certificate claims in excess of 14 
exemptions; and iii) that the employer has 
no obligation to submit a simultaneously 
effective federal certificate to the Internal 
Revenue Service under 26 CFR 31.3402(f)
(2)-1(g). (86 Ill. Adm. Code 100.7110).

Indiana WH-4 No No None.

Iowa IA W-4 Yes No If employee claims more than 22 
withholding allowances or an exemption 
from withholding when wages are 
expected to exceed $200 per week.

https://www.irs.gov/pub/irs-pdf/fw4.pdf
http://dor.georgia.gov/sites/dor.georgia.gov/files/related_files/document/TSD_Employees_Withholding_Allowance_Certificate_G-4.pdf
http://files.hawaii.gov/tax/forms/2016/hw4.pdf
https://www.irs.gov/pub/irs-pdf/fw4.pdf
http://tax.illinois.gov/TaxForms/Withholding/IL-W-4.pdf
http://www.in.gov/dor/4100.htm
https://tax.iowa.gov/sites/files/idr/forms1/2017%20IA%20W-4%20%2844019%29.pdf
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State

State withholding 
allowance certificate 
form number 

Withholding allowance 
certificate revised 
annually?

Use of federal Form W-4 
allowed? 

Requirement for mailing allowance 
certificate to taxing authority

Kansas K-4 No No None

Kentucky 
(Exception 
applies to 
nonresidents at 
Fort Campbell, 
Kentucky, 
military bases ) 

K-4 No  None

Louisiana L-4 No No If employer believes employee has claimed 
too many exemptions or dependency 
credits.

Maine W-4ME No No If (1) the employer is required to submit 
a copy of the federal Form W-4 to the IRS 
or (2) the employee performing personal 
services in Maine furnishes a Form W-4ME 
to the employer containing a non-Maine 
address and, for any reason, claims no 
Maine income tax is to be withheld. This 
submission is not required if the employer 
reasonably expects that the employee 
will earn annual Maine-source income of 
less than $5,000 or if the employee is a 
nonresident working in Maine for no more 
than 12 days for the calendar year and is, 
therefore, exempt from Maine income tax 
withholding pursuant to MRS Rule 803 
Section 3.1.I.1.

Maryland MW507 Yes No If any of the following apply:
1. You have any reason to believe this 

certificate is incorrect. 
2. The employee claims more than 10 

exemptions. 
3. The employee claims an exemption 

from withholding because he or she 
had no tax liability for the preceding tax 
year, expects to incur no tax liability this 
year and has wages that are expected 
to exceed $200 a week. 

4. The employee claims an exemption 
from withholding on the basis of 
nonresidence.

5. The employee claims an exemption 
from withholding under the Military 
Spouses Residency Relief Act.

Ernst & Young LLP’s survey of state  
Form W-4 requirements (tax year 2017)
Continued

http://www.ksrevenue.org/pdf/k-4.pdf
http://revenue.ky.gov/Forms/42A8041113.pdf
http://revenue.louisiana.gov/TaxForms/1300(4_11)F.pdf
http://www.maine.gov/revenue/forms/with/2017/17_Form%20W-4ME.pdf
http://forms.marylandtaxes.com/17_forms/MW507.pdf
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State

State withholding 
allowance certificate 
form number 

Withholding allowance 
certificate revised 
annually?

Use of federal Form W-4 
allowed? 

Requirement for mailing allowance 
certificate to taxing authority

Massachusetts M-4 No Yes. If the allowable 
Massachusetts withholding 
exemptions are the same 
as being claimed for federal 
income tax purposes, the 
employee should complete 
Form W-4 only. 

If the employee is believed to have claimed 
excessive exemptions.

Michigan MI-W4 No No If employee claims 10 or more exemptions, 
or claims exempt from withholding tax.

Minnesota W-4MN Yes Yes. Form W-4MN must be 
used if the employee:
• Chooses to claim fewer 

Minnesota withholding 
allowances than for 
federal purposes.

• Chooses to claim more 
than 10 Minnesota 
withholding allowances.

• Requests additional 
Minnesota withholding 
to be deducted each 
pay period.

Or
• Claims to be exempt from 

Minnesota income tax 
withholding.

If employee claims more than 10 
Minnesota withholding allowance; claims 
to be exempt from Minnesota withholding 
and you reasonably expect the wages 
to exceed $200 per week; except if the 
employee is a resident of a reciprocity 
state and has completed Form MWR; you 
believe the employee is not entitled to 
the number of allowances claimed. An 
employer may be assessed a $50 penalty 
for each required Form W-4MN not filed 
with the department.

Mississippi 89-350 No No If the employee is believed to have claimed 
excess exemption.

Missouri MO W-4 Yes No None

Montana Federal Form W-4 Yes Yes. If employee claims 
exempt from federal 
income tax withholding or 
if the federal and Montana 
withholding requirements 
differ, employee uses a 
federal Form W-4 marked for 
Montana purposes.

If the employee has claimed more than 10 
withholding allowances.

Nebraska Federal Form W-4 Yes Yes. Federal Form W-4 must 
be used for federal and 
Nebraska purposes.

None

Nevada N/A N/A N/A N/A

New Hampshire N/A N/A N/A N/A

http://www.mass.gov/dor/docs/dor/forms/wage-rpt/pdfs/m-4.pdf
http://www.michigan.gov/documents/taxes/MI-W4_370050_7.pdf
http://www.revenue.state.mn.us/Forms_and_Instructions/w-4mn.pdf
http://www.dor.ms.gov/Forms/89350168.pdf
http://dor.mo.gov/forms/MO-W-4.pdf
https://www.irs.gov/pub/irs-pdf/fw4.pdf
https://www.irs.gov/pub/irs-pdf/fw4.pdf
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State

State withholding 
allowance certificate 
form number 

Withholding allowance 
certificate revised 
annually?

Use of federal Form W-4 
allowed? 

Requirement for mailing allowance 
certificate to taxing authority

New Jersey NJ-W4 No Yes. Use federal Form W-4 
only to declare different 
withholding information for 
state purposes. 

None

New Mexico Federal Form W-4 Yes Yes. If federal and New 
Mexico withholding 
requirements differ, 
employees complete a federal 
Form W-4 for New Mexico, 
writing “For New Mexico 
State Withholding“ across the 
top in prominent letters.

None

New York IT-2104 Yes Yes. If an employee does not 
submit state Form IT-2104, 
the employer may use the 
same number of allowances 
claimed on federal Form W-4. 
However, due to differences 
in tax law this may result 
in the wrong amount of tax 
withheld for New York State, 
New York City and Yonkers. 

If the employee has claimed more than 
14 allowances.

North Carolina 
(US nonresident 
aliens must 
complete 
NC-4 NRA)

NC-4 No No If you believe that the amount of 
allowances claimed by an employee is 
greater than the amount to which such 
employee is entitled. Also submit if the 
employee claims more than 10 withholding 
allowances or claims exemption from 
withholding and the employee’s weekly 
wages would normally exceed an amount 
equal to the North Carolina standard 
deduction for an individual with a filing 
status of single divided by 52. For tax 
year 2017, the weekly wage amount 
would be $168 (standard deduction 
for single individual is $8,750 divided 
by 52 = $168).

North Dakota Federal Form W-4 Yes Yes. North Dakota has no 
state Form W-4 equivalent.

If IRS requires mailing of Form W-4, also 
mail to the North Dakota Office of State 
Tax Commissioner.

Ohio IT-4 No No Employers receiving an improperly 
completed Form IT-4 should forward a 
copy to the Ohio Department of Taxation 
and withhold Ohio personal income tax 
without exemption until the employee 
completes and submits a properly 
completed Form IT-4. For more information 
on determining an improper Form IT-4, 
see Information Release IT 2001-01. 

Ernst & Young LLP’s survey of state  
Form W-4 requirements (tax year 2017)
Continued

http://www.state.nj.us/treasury/taxation/pdf/current/njw4.pdf
https://www.irs.gov/pub/irs-pdf/fw4.pdf
https://www.tax.ny.gov/pdf/current_forms/it/it2104_fill_in.pdf
http://www.dor.state.nc.us/downloads/nc4.pdf
https://www.irs.gov/pub/irs-pdf/fw4.pdf
http://www.tax.ohio.gov/portals/0/forms/employer_withholding/generic/wth_it4.pdf
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State

State withholding 
allowance certificate 
form number 

Withholding allowance 
certificate revised 
annually?

Use of federal Form W-4 
allowed? 

Requirement for mailing allowance 
certificate to taxing authority

Oklahoma Federal Form W-4 Yes Yes. Oklahoma has no 
Form W-4 equivalent.

None

Oregon Federal Form W-4 Yes Yes. If federal and state 
withholding allowances differ, 
employees can fill out a 
different W-4 with different 
information for Oregon. They 
should indicate the change 
and write “For Oregon Only” 
at the top of the W-4.

If:  
• More than 10 allowances for federal or 

state purposes.
• Exemption from withholding, and you 

expect the employee’s income to be 
more than $200 per week for both 
federal and state purposes.

Or
• Exemption from withholding for state 

purposes but not federal purposes.

Pennsylvania Pennsylvania has no 
equivalent to the federal 
Form W-4. Personal 
exemptions, standard 
deductions or dependent 
credits are not allowed.

N/A N/A N/A

Rhode Island RI W-4 Yes Yes. Federal Form W-4 
applies, but If employees 
want additional Rhode Island 
withholding they may file 
RI-W-4.

None

South Carolina Federal Form W-4 Yes Yes. If employees wish to 
claim fewer exemption for 
South Carolina purposes, 
they should complete federal 
Form W-4 and write “for 
South Carolina purposes 
only” across the form, 
and show the number of 
exemptions that they want 
to claim.

If the employee has claimed 10 or more 
withholding allowances or the employer 
believes a certificate is incorrect. 
(SC Code §12-8-1030).

South Dakota N/A N/A N/A N/A

Tennessee N/A N/A N/A N/A

Texas N/A N/A N/A N/A

Utah Federal Form W-4 Yes Yes. Utah has no state 
equivalent form. 

None

https://www.irs.gov/pub/irs-pdf/fw4.pdf
https://www.irs.gov/pub/irs-pdf/fw4.pdf
http://www.tax.ri.gov/forms/2017/Withholding/RI W-4 2017.pdf
https://www.irs.gov/pub/irs-pdf/fw4.pdf
https://www.irs.gov/pub/irs-pdf/fw4.pdf
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State

State withholding 
allowance certificate 
form number 

Withholding allowance 
certificate revised 
annually?

Use of federal Form W-4 
allowed? 

Requirement for mailing allowance 
certificate to taxing authority

Vermont W-4VT No Yes. Use Form W-4 if no 
W-4VT is on file. Employers 
should have all employees 
complete Form W-4VT. If the 
Federal Form W-4 indicates 
an additional amount of 
Federal withholding for each 
pay period on Line 6, the 
Vermont withholding should 
be increased by 24.0% of the 
extra Federal withholding.

None

Virginia VA-4 No No If you believe the employee has claimed 
too many exemptions.

Washington N/A N/A N/A N/A

West Virginia WV/IT-104 No Yes. Federal Form W-4 is used 
unless employee requires 
additional withholding for 
West Virginia purposes.

None

Wisconsin WT-4 No Yes. The federal Form W-4 
is used only if the employee 
claims the same number 
of withholding exemptions 
for Wisconsin withholding 
tax purpose as for federal 
withholding tax purpose 
otherwise, WT-4 is required.

If more than 10 exemptions are claimed or 
the employee claims complete exemption 
from Wisconsin withholding and earns over 
$200 a week.

Wyoming N/A  N/A N/A

Much of the information in this survey was obtained through review of state revenue department administrative guides or informational telephone or email surveys with state 
governmental agencies. Although state administrative guides, telephone and email surveys are useful in determining how government departments currently treat an issue, answers 
and positions derived from such sources are not binding upon the state, cannot be cited as precedent and may change over time. Hence, they cannot be relied upon.

Ernst & Young LLP’s survey of state  
Form W-4 requirements (tax year 2017)
Continued

http://tax.vermont.gov/sites/tax/files/documents/w4vt.pdf
http://www.scps.virginia.edu/uploads/vataxform.pdf
http://www.state.wv.us/taxrev/forms/2009/it104.pdf
https://www.revenue.wi.gov/DORForms/w-204f.pdf
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IRS streamlines process for 
reporting a W-2/SSN data breach 

The IRS announced that an email phishing scam targeted at payroll 
departments for the purpose of criminally obtaining Form W-2 
information resurfaced for the second time since 2016. 

Guidance is now available that streamlines how employers can report data breaches 
to the IRS and state tax agencies and includes resources that businesses can share 
with affected employees. (Form W-2/SSN Data Theft: Information for Businesses and 
Payroll Service Providers.) 

Background
Cyber criminals posing as company executives send emails to payroll and human 
resources professionals soliciting Forms W-2 data containing Social Security numbers 
(SSNs) and other personal identifiable information. The emails appear to originate from 
legitimate email addresses of organizational executives; however, email replies go to the 
accounts of the cyber criminals.

This scam is sometimes referred to as business email compromise (BEC) or business 
email spoofing (BES).

On February 1, 2017, the IRS issued an urgent alert stating that the scam “has evolved 
beyond the corporate world and is spreading to other sectors, including school districts, 
tribal organizations and nonprofits.” The IRS alert also states that these same scammers 
have doubled their impact by soliciting wire transfers. Some businesses have already fallen 
prey to both scams, the IRS said. (See the February 2017 issue of Payroll Perspectives.)

Reporting a data loss related to the W-2 scam
If a breach has occurred, employers should email dataloss@irs.gov to notify the IRS 
of the W-2 data loss with the subject line “W-2 Data Loss.” No employee personally 
identifiable information (PII) data should be included, but the following information should:

1. Business name

2. Business employer identification number (EIN) associated with the data loss

3. Contact name

4. Contact phone number

5. Summary of how the data loss occurred

6. Volume of employees impacted

Reporting a data loss to state tax agencies
Email the Federation of Tax Administrators at StateAlert@taxadmin.org to get information 
on how to report victim information to the states.

https://www.irs.gov/individuals/form-w2-ssn-data-theft-information-for-businesses-and-payroll-service-providers
https://www.irs.gov/individuals/form-w2-ssn-data-theft-information-for-businesses-and-payroll-service-providers
mailto:dataloss%40irs.gov?subject=
mailto:StateAlert%40taxadmin.org?subject=
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Reporting a data loss to other law enforcement officials
Businesses/payroll service providers should file a complaint with the FBI’s Internet 
Crime Complaint Center (IC3) and may be asked to file a report with their local law 
enforcement agency.

Informing employees about a Form W-2 data loss
Cyber criminals immediately attempt to monetize their thefts. They may attempt to file 
fraudulent tax returns claiming a refund or sell the data on the internet’s black market. 

Employees can learn what to do from the following resources.

1. Taxpayer Guide to Identity Theft 

2. IRS Publication 5027, Identity Theft Information for Taxpayers, with particular focus 
on the section “Steps for Identity Theft Victims,” which include: 

• Contacting one of the three credit bureaus to place a “fraud alert” on their account 
and consider placing a “credit freeze,” which offers more protection

• Filing a complaint with the Federal Trade Commission, the lead federal agency on 
identity theft issues

• Reviewing FTC information at www.identitytheft.gov information for additional steps 
to recover from identity theft

3. IRS Publication 4524, Security Awareness for Taxpayers 

The FTC also offers guidance to businesses on how to inform employees of the incident and 
additional steps businesses may take. See Data Breach Response: A Guide for Business.

Reporting the receipt of a W-2 phishing email where 
no breach occurred 
If your business received the phishing email but did not fall victim to the scam, forward 
the email to the IRS using the following steps:

1. Provide the email headers in plain ASCII text format; do not print and scan

2. Save the phishing email as an email file on your computer desktop

3. Open your email and attach the phishing email file you previously saved

4. Send your email containing the attached phishing email file to phishing@irs.gov with the 
subject line “W-2 Scam”; do not attach any sensitive data such as employee SSNs or W-2s

5. File a complaint with the Internet Crime Complaint Center (IC3), operated by the Federal 
Bureau of Investigation

IRS streamlines process for 
reporting a W-2/SSN data breach 
Continued

https://www.ic3.gov/default.aspx
https://www.ic3.gov/default.aspx
https://www.irs.gov/uac/taxpayer-guide-to-identity-theft
https://www.irs.gov/pub/irs-pdf/p5027.pdf
https://www.consumer.ftc.gov/articles/0279-extended-fraud-alerts-and-credit-freezes
https://www.identitytheft.gov/
https://www.irs.gov/pub/irs-pdf/p4524.pdf
https://www.ftc.gov/tips-advice/business-center/guidance/data-breach-response-guide-business
mailto:phishing%40irs.gov?subject=
https://www.ic3.gov/default.aspx
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IRS will not waver on the FICA timing rules 
for nonqualified deferred compensation 

No doubt familiar to benefits and tax professionals are the Social 
Security/Medicare (FICA) timing rules that apply to nonqualified deferred 
compensation (NQDC). In a nutshell, under the special timing rule, NQDC is 
subject to FICA at the later of when the services are performed or when there 
is no longer a risk of forfeiture (i.e., vesting). If the employer fails to subject 
the NQDC to FICA tax at the time of vesting, and the Form 941 statute of 
limitations is closed for making a correction, the employer is subject to the 
general-timing rule and is required to withhold FICA tax (including Social 
Security up to the annual limit) on each future NQDC distribution and any 
earnings thereon, such as interest. (IRC §31.3121(v)(2)-1(d)(1)(ii).)1 

1 Under the so-called non-duplication rule, once a deferred 
amount is taken into account under the special-timing 
rule, neither that amount nor the income attributable to 
that amount will be subject to FICA taxes at the time of 
distribution. Thus, benefits accrued under a nonqualified 
deferred compensation arrangement are generally 
subject to federal income tax and federal income tax 
withholding at the time actually or constructively 
paid (typically upon distribution). However, they are 
subject to FICA taxes at that time only to the extent not 
previously taken into account as FICA wages under the 
special-timing rule. If FICA tax obligations are properly 
met under these rules, any subsequent NQDC benefit  
distributions (including any subsequent earnings 
thereon) are exempt from FICA tax pursuant to the 
non-duplication rule. (IRC §3121(v)(2)(B); Treas. Reg. 
§31.3121(v) (2)-1(a)(2)(iii).)

Use of the general timing rule can result in additional FICA taxes for employers and their 
employees. For this reason, businesses may ask that, pursuant to a voluntary disclosure 
agreement with the IRS, the special-timing rule be allowed despite the lapse in the statute of 
limitations for making FICA corrections. 

In a 2017 Chief Counsel Memorandum, the IRS concludes that as a policy matter, regulations 
exist that govern and contain methods for the correction of NQDC reporting failures; 
therefore, it is not appropriate to enter into a closing agreement in situations where employers 
did not timely take NQDC into account for purposes of FICA for taxable years that are 
statutorily barred from assessment. In other words, if the special timing rule is not applied 
within the statute of limitations for making corrections, use of the general timing rule will be 
required, without exception. (IRS Chief Counsel Memorandum AM2017-001, 1-13-2017.)

This is not the first time the IRS has signaled that it will not entertain requests for closing 
agreements that allow employers to bypass the general timing rule for FICA taxes. In 2010, 
the IRS similarly held that it should not enter into voluntary disclosure agreements that allow 
for the use of the special timing rule after the statute of limitations for corrections has passed. 
(CCA 201025053, 3-10-2017.) 

Ernst & Young LLP insights 

Employers all too frequently encounter situations where they have not properly paid 
and withheld FICA tax at the time of vesting. If this error is not detected before the 
statute of limitations for corrections lapses, employers face not only the potential of 
higher FICA taxes under the general timing rule, but also the risk of employee litigation. 
(Davidson v. Henkel Corporation, DC MI, 115 AFTR 2d 2015-369, 1/6/15).

For these reasons, businesses should carefully review plan documents and their payroll 
tax configuration for earnings and deduction codes, confirming that those related to 
NQDC are set to properly trigger FICA taxes at the time of vesting. Errors should be 
promptly corrected within the statute of limitations. 

The statute of limitations for making corrections pursuant to 2014 generally ends on 
April 17, 2018. 

https://www.irs.gov/pub/irs-wd/201710027.pdf
https://www.gpo.gov/fdsys/pkg/USCOURTS-mied-4_12-cv-14103/pdf/USCOURTS-mied-4_12-cv-14103-0.pdf
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Form 941 revised to include  
small business research tax credit 

In Notice 2017-23, 2017-16 IRB 1, released March 30, 2017, the IRS 
provides interim guidance on a new provision included in the Protecting 
Americans From Tax Hikes (PATH) Act enacted in December 2015 allowing 
qualified small businesses under IRC §41(h) to claim a payroll tax credit for 
increasing research activities under IRC §3111(f). The provision under the 
PATH Act and the interim guidance affect “qualified small businesses” that 
do not have sufficient income tax liability to use the research credit as part 
of the general business credit. 

In implementing the credit, the IRS issued a revised Form 941 effective for the first quarter 
2017 that reflects new line 11, Qualified small business payroll tax credit for increasing 
research activities. Attach Form 8974. Some other items on the Form 941, such as “Total 
taxes after adjustments and credits,” are renumbered. 

Form   941 for 2017:
(Rev. January 2017)

Employer’s QUARTERLY Federal Tax Return
Department of the Treasury — Internal Revenue Service

950117
OMB No. 1545-0029

Employer identification number (EIN)
—

Name (not your trade name)

Trade name (if any)

Address
Number                                Street                                                                                          Suite or room number

City State ZIP code

Foreign country name Foreign province/county Foreign postal code

Report for this Quarter of 2017 
(Check one.)

1: January, February, March

2: April, May, June

3: July, August, September

4: October, November, December

Instructions and prior year forms are 
available at www.irs.gov/form941.

Read the separate instructions before you complete Form 941. Type or print within the boxes.

Part 1: Answer these questions for this quarter.

1 Number of employees who received wages, tips, or other compensation for the pay period 
including: Mar. 12 (Quarter 1), June 12 (Quarter 2), Sept. 12 (Quarter 3), or Dec. 12 (Quarter 4) 1

2 Wages, tips, and other compensation . . . . . . . . . . . . . . . . . 2 .
3 Federal income tax withheld from wages, tips, and other compensation  . . . . . . 3 .
4 If no wages, tips, and other compensation are subject to social security or Medicare tax Check and go to line 6.

Column 1 Column 2

5a Taxable social security wages . . . × 0.124 = .
5b Taxable social security tips . . . . × 0.124 = .
5c Taxable Medicare wages & tips. . . × 0.029 = .
5d Taxable wages & tips subject to 

Additional Medicare Tax withholding  . × 0.009 = .
5e Add Column 2 from lines 5a, 5b, 5c, and 5d  . . . . . . . . . . . . . . . 5e .
5f Section 3121(q) Notice and Demand—Tax due on unreported tips (see instructions) . . 5f .
6 Total taxes before adjustments. Add lines 3, 5e, and 5f . . . . . . . . . . . . 6 .
7 Current quarter’s adjustment for fractions of cents . . . . . . . . . . . . . 7 .
8 Current quarter’s adjustment for sick pay . . . . . . . . . . . . . . . . 8 .
9 Current quarter’s adjustments for tips and group-term life insurance . . . . . . . 9 .

10 Total taxes after adjustments. Combine lines 6 through 9 . . . . . . . . . . . 10 .
11 Qualified small business payroll tax credit for increasing research activities. Attach Form 8974  11 .
12 Total taxes after adjustments and credits. Subtract line 11 from line 10 . . . . . . . 12 .
13 Total deposits for this quarter, including overpayment applied from a prior quarter and 

overpayments applied from Form 941-X, 941-X (PR), 944-X, or 944-X (SP) filed in the current quarter  13 .
14 Balance due. If line 12 is more than line 13, enter the difference and see instructions . . . 14 .
15 Overpayment. If line 13 is more than line 12, enter the difference . Check one: Apply to next return. Send a refund.

▶  You MUST complete both pages of Form 941 and SIGN it. Next ■▶

For Privacy Act and Paperwork Reduction Act Notice, see the back of the Payment Voucher. Cat. No. 17001Z Form 941 (Rev. 1-2017)

Background
For tax years beginning after December 31, 2015, the PATH Act added IRC §41(h) and 
§3111(f). IRC §41(h) allows a qualified small business to elect to apply up to $250,000 of 
its federal research credit against its payroll tax liability. Specifically, IRC §41(h)(1) provides 
that, at the election of a qualified small business for any tax year, IRC §3111(f) applies to the 
payroll tax credit portion of the research credit for the tax year, and that portion may not be 
treated (other than for purposes of IRC §280C) as a research credit. 

This, in effect, means that an eligible taxpayer can claim a portion of its research credit 
against the employer’s portion of the old-age, survivors, and disability insurance tax (Social 
Security tax). IRC §3111(f)(1) allows the credit to be claimed against the Social Security tax 
imposed for the first calendar quarter beginning after the date on which the taxpayer files 
the return on which the research credit is computed and on which the IRC §41(h)(4)(A)(ii) 
election is made. 

Under IRC §3111(f)(2), the credit cannot exceed the amount of payroll tax imposed for any 
calendar quarter on the wages paid for the employment of all individuals employed by the 
employer. IRC §3111(f)(3) provides that any excess credit “shall be carried to the succeeding 
calendar quarter and allowed as a credit … for such quarter.”

https://www.irs.gov/pub/irs-drop/n-17-23.pdf
https://www.irs.gov/pub/irs-pdf/f941.pdf


23Payroll Perspectives  March–April 2017  |

Employment tax reporting

IRC §41(h)(2) provides that the payroll tax credit portion of the 
research credit claimed by a qualified small business for any tax 
year is the least of: (A) the amount specified in the payroll tax credit 
election; (B) the research credit for the tax year (determined before 
the application of IRC §41(h)); or (C) for a qualified small business 
other than a partnership or S corporation, the amount of the 
business credit carryforward under IRC §39 carried from the tax year 
(determined before the application of IRC §41(h) to the tax year). 

• Qualified small business defined. Under IRC §41(h)(3)(A)(i), a 
“qualified small business” is defined as a corporation or partnership 
with: (1) gross receipts of less than $5 million for the current tax 
year, and (2) no gross receipts for any tax year preceding the five-
tax-year period ending with the year in which the taxpayer makes 
the election. For purposes of determining whether a taxpayer is 
a “qualified small business,” IRC §41(h)(3)(A)(i)(I) requires gross 
receipts to be determined under IRC §448(c)(3), without regard to 
the special rule provided in IRC §448(c)(3)(A).2 

Similarly, IRC §41(h)(3)(A)(ii) provides that a person other than a 
corporation or partnership meeting the gross receipts requirements 
may also be a qualified small business, but taking into account the 
aggregate gross receipts received by such person in carrying on all 
trades or businesses of that person.

In addition, IRC §41(h)(5)(A) treats all persons or entities treated 
as a single taxpayer under IRC §41(f)(1) as a single taxpayer for 
purposes of IRC §41(h). Therefore, gross receipts of all members 
of the same controlled group of corporations must be aggregated 
for purposes of the gross receipts test under IRC §41(h)(3). If 
the taxpayer is eligible to claim the payroll tax credit under IRC 
§3111(f), then it is allocated among taxpayers treated as a single 
taxpayer in proportion to each member’s expenses on which the 
research credit is based, and each member can separately elect the 
payroll tax credit, but not in excess of its allocated dollar amount. 

Interim guidance for application of the credit 
The Department of the Treasury (Treasury) and the IRS released 
Notice 2017-23 to provide interim guidance for qualified small 
businesses making the payroll tax credit election. The notice 
specifically provides guidance regarding the term “qualified small 
business,” including applicable guidance for determining gross 
receipts for purposes of IRC §41(h). The notice also provides interim 
guidance on the time and manner for making the payroll tax credit 
election and claiming the credit. 

• Gross receipts. For purposes of IRC §41(h), the notice defines 
the term “gross receipts” as gross receipts as determined under 
IRC §448(c)(3); the definition of gross receipts under IRC §41(c)
(7) and Treas. Reg. §1.41-3(c) does not apply for purposes of IRC 
§41(h). The aggregation and allocation rules for controlled groups 
provided in IRC §41(h) are also clarified in the notice, which treats 
all members of a controlled group, as defined in IRC §1.41-6(a)(3)
(ii), for a tax year as a single taxpayer for purposes of determining 
gross receipts. 

Therefore, the aggregate gross receipts of all members of a 
controlled group for a tax year must be taken into account in 
determining whether the gross receipts test under Section 41(h) is 
satisfied. In addition, the notice allows each member of a controlled 
group to separately elect the least of: (1) the electing member’s 
allocable share of the group’s research credit, (2) the electing 
member’s allocable share of the $250,000 amount (determined by 
the electing member’s share of the aggregated qualified research 
expense), or (3) for an electing member other than a partnership or 
S corporation, the amount of the electing member’s business credit 
carryforward under Section 39 carried from the tax year.

The notice does not provide a de minimis test for gross receipts 
similar to IRC §1.41-3(c)(2)(vi) and does not exclude income from 
grants from the definition of gross receipts. 

• Making an election to claim the credit. The notice provides that 
a qualified small business makes a payroll tax credit election by 
completing the appropriate portion of Form 6765, Credit for 
Increasing Research Activities, or successor form, relating to the 
payroll tax credit election, and attaching the completed form to the 
qualified small business’ timely filed (including extensions) return 
for the tax year to which the election applies. 

2 Section 448(c)(3)(A) provides a rule for the $5,000,000 gross receipts test applicable to 
determining whether certain corporations and partnerships may use the cash method of 
accounting, but because that rule relates to prior-year gross receipts it is not applicable 
to Section 41(h). 

https://www.irs.gov/pub/irs-pdf/f6765.pdf
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The term “return” means the return 
required to be filed under IRC §6031 for a 
partnership (for example, the Form 1065 or 
successor form), the return required to be 
filed under IRC §6037 for an S corporation 
(for example, the Form 1120-S or successor 
form), and the return for income tax for 
the tax year for any other qualified small 
business. If a qualified small business timely 
files its return for a tax year beginning after 
December 31, 2015, but fails to make the 
payroll tax credit election, the notice allows 
the qualified small business to make the 
election by filing an amended return filed on 
or before December 31, 2017, and provides 
procedures for filing the amended return. 

The notice permits any excess payroll tax 
credit to be carried forward to succeeding 
calendar quarter(s) and allowed as a payroll 
tax credit for the succeeding quarter(s), 
subject to the Social Security tax limitation 
applicable to the quarter(s). 

If a qualified small business files an annual 
employment tax return, the notice clarifies 
that the payroll tax credit is claimed on the 
annual employment tax return that includes 
the first quarter beginning after the date on 
which the business files the return reflecting 
the IRC §41(h) election.

Form 941 revised to include  
small business research tax credit 
Continued

Mechanics for claiming the credit on Form 941 
• Form 8974. The amount of credit applied under IRC §3111(f) is computed on Form 8974, 

Qualified Small Business Payroll Tax Credit for Increasing Research Activities. The amount 
computed on the Form 8974 is the amount of the IRC §3111(f) credit that can be used in 
the current period (i.e., quarter). 

• Form 941. The amount from the Form 8974, line 12, is reported on Form 941 Line 11. If a 
taxpayer is claiming the research payroll tax credit on its Form 941, it must attach a Form 
8974 to that Form 941. As of April 2, 2017, the Form 8974 and its instructions have only 
been issued in draft form.

• Reporting agents and Certified Professional Employer Organizations. The IRS has issued 
an updated version of Form 941, Schedule R, Allocation Schedule for Aggregate Form 941 
Filers, indicating that it must be filed by the Certified Professional Employer Organization 
(CPEO) and that filers of the schedule must provide information on the schedule if they 
use a portion of their research credit as a payroll tax credit. The CPEO must file Form 941, 
Schedule R, in addition to Forms 8974 and 941. 

Thus, it appears that the IRS will permit either a CPEO or an IRC §3504 agent to claim an 
IRC §3111(f) credit on behalf of its customers. Presumably, the customer and the CPEO will 
contractually arrange to have the tax savings to the CPEO passed through to the customer, 
e.g., through reduced fees. It is unclear whether a Professional Employer Organization 
(PEO) that is not a CPEO (and is not a designated IRC §3504 agent) will similarly be able 
to claim the IRC §3111(f) credit on the Forms 941 filed on behalf of its customers. Further 
guidance may be provided to clarify this point. 

• Restriction on claiming the credit. IRC §41(h)(4)(B)(ii) provides that a person may not 
make a payroll tax credit election if such person (or any other person treated as a single 
taxpayer under IRC §41(h)(5)(A) with such person) has made a payroll tax credit election for 
five or more preceding taxable years. 

• Request for comments. Treasury and the IRS have requested written comments on the 
interim guidance provided in Notice 2017-23, including whether guidance is necessary to 
address how the IRC §41(h) election rules apply to members of a consolidated group or how 
it should recapture excessive payroll tax credits if there is a subsequent adjustment to the 
payroll tax credit portion of the research credit. 

IRC §41(h)(6)(C) grants Treasury the authority to provide rules for recapturing the benefit 
of payroll tax credits when there is a subsequent adjustment to the payroll tax credit portion 
of the research credit, including requiring amended income tax returns when there is such 
an adjustment. 

https://www.irs.gov/pub/irs-dft/f8974--dft.pdf
https://www.irs.gov/pub/irs-pdf/f941sr.pdf
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Ernst & Young LLP observations 

• Gross receipts. Notice 2017-23 provides clarity on the definition 
of gross receipts provided in IRC §41(h). The notice provides that 
the term “gross receipts” means gross receipts as defined under 
IRC §448(c)(3). IRC §1.448-1T(f)(2)(iv) defines gross receipts for 
this purpose to include total sales (net of returns and allowances) 
and all amounts received for services. In addition, gross receipts 
include any income from investments and from incidental or 
outside sources. 

For example, gross receipts include interest (including original 
issue discount and tax-exempt interest within the meaning of 
IRC §103), dividends, rents, royalties and annuities, regardless of 
whether such amounts are derived in the ordinary course of the 
taxpayer's trade of business. Gross receipts are not reduced by 
cost of goods sold or by the cost of property sold if such property 
is described in IRC §1221 (1), (3), (4) or (5). 

The definition of gross receipts under IRC §41(c)(7), which excludes 
from the definition of gross receipts amounts received by a foreign 
corporation that are not effectively connected with the conduct 
of a trade or business within the United States or its possessions, 
does not apply. Similarly, IRC §1.41-3(c)(2), which provides a de 
minimis rule that excludes any gross receipts from years before the 
first year the taxpayer achieves $25,000 in gross receipts other 
than investment income, does not apply. The exclusion of a de 
minimis rule and the inclusion of, for example, interest income in 
gross receipts mean that, for purposes of IRC §41(h), even a small 
amount of interest income for any tax years preceding the five tax 
years ending with the current year will disqualify the taxpayer from 
meeting the eligible small business definition. 

• Carryforward of excess credit. The notice implicitly clarifies that a 
taxpayer can carry forward any excess payroll tax credit to multiple 
quarters beyond the first quarter in which the taxpayer is eligible to 
claim the payroll tax credit. 

IRC §3111(f)(3) provides that, if the amount of payroll tax credit 
exceeds the amount of the taxpayer’s Social Security tax paid during 
the first succeeding quarter in which the taxpayer is eligible to claim 
the credit, such excess “shall be carried to the succeeding calendar 
quarter and allowed as a credit … for such quarter.”

Notice 2017-23 provides that “the excess determined on 
Form 8974 is carried over to the succeeding calendar quarter(s) 
and allowed as a payroll tax credit for the succeeding quarter(s), 
subject to the [Social Security] tax limitation applicable to the 
quarter(s)” (emphasis added). 

 

The notice does not explicitly indicate that a taxpayer can carry 
forward its excess payroll tax credit to future quarters, but it 
references “quarter(s),” in plural, indicating that the credit can in 
fact be carried forward to more than one quarter. The change from 
the singular to plural reference in the interim guidance signals that 
the payroll tax credit elected under IRC §41(h) and claimed under 
IRC §3111(f) can be carried forward to subsequent quarters, even 
if those quarters are in later tax years. 

• Change in entity status. Neither the provisions under the PATH 
Act nor the interim guidance provided in the notice explicitly 
clarify whether a change in an entity’s status from a qualified small 
business will affect whether the entity can continue to claim a 
portion of its initial payroll tax credit that has been carried forward 
to future years. 

IRC §3111(f)(3) does not, however, appear to prohibit this 
approach, indicating that “the amount of the credit under 
paragraph (1) [that] exceeds the limitation of paragraph (2) … 
shall be carried to the succeeding calendar quarter and allowed as 
a credit under paragraph (1) for such quarter.” Paragraph (1) of 
IRC §3111(f) describes the payroll tax credit that is allowed for a 
taxpayer that has made an election under IRC §41(h) for a tax year, 
and paragraph (2) describes the quarterly wage limitation. As long 
as a taxpayer has in fact made an election under IRC §41(h) for a 
tax year in which it was a qualified small business, the rules do not 
appear to prohibit a taxpayer from carrying forward the payroll 
tax credit despite the fact that the taxpayer may no longer be a 
qualified small business. 

For purposes of the carryforward provision under IRC §3111(f)
(3), taxpayers should consider the likelihood of whether they will 
transition to a regular tax position in the near future. Once an 
election is made under Section 41(h) to claim a payroll tax credit 
under IRC §3111(f), the portion of the credit that was claimed as a 
payroll tax credit will continue to be characterized as such. 

Therefore, if the taxpayer does not expect to incur significant 
payroll tax expense in the near future and expects to transition 
to a regular tax position, it should consider using only a limited 
amount of the payroll tax credit available and carrying forward the 
remaining portion as a research credit that can be applied against 
the taxpayer’s regular income tax in future years. 



26 |  Payroll Perspectives  March–April 2017

Employment tax reporting

• Uncertainty continues to exist in some areas. While certain 
issues regarding the definition of a qualified small business and 
the mechanics of claiming the credit were clarified in the notice, 
uncertainty still exists regarding various issues.

For example, there is still uncertainty regarding whether taxpayers 
that utilize a PEO to pay their payroll tax can claim a credit under 
IRC §41(h) and §3111(f). Generally, when a taxpayer (i.e., the 
customer) uses a PEO, it is outsourcing its payroll functions, 
including its payroll tax payments to the PEO for a fee. Thus, under 
this arrangement any payroll taxes owed by the customer are to 
be paid to the IRS by the PEO under the name and EIN of the PEO. 
These arrangements are common among entities that may qualify 
as qualified small businesses under IRC §41(h).

The election under IRC §41(h)(4) to use a portion of the research 
credit against the employer’s share of social security tax under 
IRC §3111(f) is made on the Form 6765, Credit for Increasing 
Research Activities, filed by the customer. The customer does not 
file a quarterly Form 941, Employer’s Quarterly Federal Tax Return, 
on which it can claim the IRC §3111(f) credit against its Social 
Security tax obligation. 

The Tax Increase Prevention Act of 2014, enacted 
December 19, 2014, added new IRC §3511 and §7705 relating 
to the federal employment tax obligations and certification 
requirements of a CPEO and requires the IRS to establish a 
voluntary certification program for CPEOs. For purposes of 
federal employment taxes and other obligations under the federal 
employment tax rules, a CPEO is generally treated as the employer 
of any individual performing services for a customer of the CPEO 
and for remuneration remitted to the individual by the CPEO.

While IRC §41(h)(4)(A)(iii) allows for the IRC §41(h) election to be 
revoked with the consent of the IRS, the notice does not provide 
any insight as to how the revocation may be applied for or under 
what circumstances it may be granted.

Form 941 revised to include  
small business research tax credit 
Continued

https://www.irs.gov/pub/irs-pdf/f6765.pdf
https://www.irs.gov/pub/irs-pdf/f941.pdf
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IRS requires original signatures on Form SS-8 
used in worker status determinations 

The IRS Office of Chief Counsel recently held that 
only original signatures are allowed on Form SS-8, 
Determination of Worker Status for Purposes of Federal 
Employment Taxes and Income Tax Withholding. 
IRS Chief Counsel cited the Internal Revenue Manual 
(IRM 7.50.1.3.1(4) and IRM 4.19.13.9.4(5)) and 
Rev. Proc. 2017-1 in reaching its conclusion and 
added that the prohibition on using fax (or electronic 
signature) seems to be one of policy rather than law. 
(CCA 201710027,3-10-2017.)

Pursuant to Rev. Proc. 2017-1 (section 12.04), Form SS-8 is required 
to be submitted to the IRS at the address indicated in the form’s 
instructions; a fax number for submitting the form is not provided. 

The Form SS-8 is used by both workers and employers when they 
are asking the IRS to assist them in determining if a worker is an 
employee or an independent contractor. If Form SS-8 is submitted 
for a tax year outside the statute of limitations, the IRS will not 
provide a determination. The IRS acknowledges receipt of a 
submitted Form SS-8 and, because there are usually two (or more) 
parties who could be affected by its determination of employment 
status (e.g., the employer and the worker), the IRS attempts to get 
information from all parties involved by sending those parties blank 
Forms SS-8 for completion.

Ernst & Young LLP insights 

Given that this ruling is likely policy-driven and not governed by 
law, businesses that require an electronic signature option for 
Form SS-8 should consider requesting a policy change through 
the proper IRS channels. 

https://www.irs.gov/uac/about-form-ss8
https://www.irs.gov/pub/irs-wd/201710027.pdf
https://www.irs.gov/irb/2017-01_IRB/ar07.html#d0e4528
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IRS provides its employee plan examiners 
with guidelines for establishing 401(k) 
hardship withdrawals 

The IRS has published a memorandum (EP 
memorandum) that provides IRS Employee Plans 
(EP) examiners with substantiation guidelines for 
determining whether a Section 401(k) plan hardship 
distribution is “deemed to be on account of an 
immediate and heavy financial need” under safe-
harbor standards in Reg. §1.401(k)-1(d)(3)(iii)(B). 

Background 
Under current regulations, employees may elect to receive 
distributions from their 401(k) plans to pay expenses incurred due 
to certain financial hardships. Under Reg. §1.401(k)-1(d)(3)(iii)(B), 
these hardships are: 

1. Deductible medical expenses for the employee, the employee’s 
spouse, children or dependents, or the primary beneficiary 
under the plan 

2. Costs to purchase a principal residence 

3. College tuition, related educational fees, room and board for 
up to the next 12 months for the employee, the employee's 
spouse, children or dependents, or the primary beneficiary 
under the plan 

4. Payments necessary to prevent eviction from the employee's 
principal residence 

5. Burial or funeral expenses for the employee’s deceased parents, 
spouse, children, or dependents or the primary beneficiary 
under the plan 

6. Costs to repair damages to the employee’s principal residence 
that would qualify for the Section 165 casualty deduction 

In order to qualify for a hardship distribution, the employee must 
provide evidence substantiating the need for the distribution. The 
plan administrator must determine whether the hardship at issue 
has caused the taxpayer to incur “an immediate and heavy financial 
need” justifying a hardship distribution. 

The issuance of these IRS guidelines indicates that hardship 
distributions is one area of potential review in its EP 
examinations. 

Employee plan examination guidelines 
The EP memorandum outlines a two-step process for IRS personnel 
to follow in reviewing 401(k) distributions to determine whether they 
were actually made on account of an immediate and heavy financial 
need. If the examiner concludes that Step 1 and Step 2 are satisfied, 
the memorandum states that “the plan should be treated as satisfying 
the substantiation requirement for making hardship distributions 
deemed to be on account of an immediate and heavy financial need.” 

Step 1: 

• Determine whether the employer or third-party administrator 
obtained appropriate substantiation (either primary source 
documents or a summary of information contained in these 
“source documents.”) 

• If this substantiation is a summary of information, determine 
whether the employer or third-party administrator provides 
certain employee notifications before making a hardship 
distribution (These employee notifications and other information 
are explained on Attachment I to the EP memorandum.) 

Step 2: 

• Review any source documents the employer or third-party 
administrator has obtained to determine whether they 
substantiate the hardship distribution 

• Review any summary of information received to determine 
whether it contains the relevant items listed on Attachment I 

• If any of the information is incomplete or inconsistent, request 
additional source documents 

• If a summary of information is complete and consistent, but 
employees have received two or more hardship distributions in a 
plan year, request source documents necessary to substantiate 
the distributions 

• If a third-party administrator obtains a summary of information, 
determine whether the administrator provides the employer 
with a report or other access to data, at least annually, describing 
the hardship distributions made during the plan year 

Attachment I details the type of information that must be included 
in any summary of source documents, including: (1) notifications 
the employer/administrator must provide the employee; (2) general 
information for all hardship requests; and (3) specific information 
required for the various hardship categories (medical care, purchase of 
principal residence, education expenses, foreclosure/eviction avoidance 
costs, funeral expenses and repairs for damage to principal residence). 

https://www.irs.gov/pub/foia/ig/spder/tege-04-0217-0008.pdf
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Ernst & Young LLP observations 
Many 401(k) plans allow the opportunity 
for employees to request and receive 
hardship distributions for specific financial 
needs. Because these accounts are intended 
to be set aside generally for retirement 
and are not normally distributable until the 
employee separates from service or attains 
retirement age, earlier payouts of 401(k) 
funds jeopardize the tax-qualification of 
the plan trust unless a specific statutory 
exception is met. Hardship is one of the 
specific exceptions and requires the 
employer or another plan fiduciary to 
make a determination that the employee 
has proven the financial need. 

The issuance of these IRS guidelines indicates 
that hardship distributions is one area of 
potential review in its EP examinations. 

Many employers utilize a third-party 
administrator to operate their plans, 
and it may be advisable to confirm that 
documentation as described in the EP 
examination guidelines is retained to 
substantiate hardship distributions. 
Failure to substantiate hardship 
distributions could result in proposed 
assessments upon an IRS examination. 
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On the Hill 

Congress reintroduces mobile workforce 
tax simplification legislation 

Representatives Mike Bishop of Michigan and Hank Johnson of Georgia 
have again introduced bipartisan legislation to reduce state income tax and 
reporting burdens for mobile workers and their employers under the Mobile 
Workforce State Income Tax Simplification Act of 2017. (H.R 1393.) As in 
years past, the bill is co-sponsored by Senators John Thune of South Dakota 
and Sherrod Brown of Ohio as an identical measure under S. 540. 

The Mobile Workforce State Tax Simplification Act of 2015 (H.R. 2315) managed to pass the 
House last year; however, it did not pass the Senate before the close of the 114th Congress. 

The 2017 mobile workforce tax simplification bill, as in 2016, would prohibit states from 
imposing a nonresident income tax on the wages earned by employees working in more than 
one state provided employees are present and performing services in the nonresident state for 
30 or fewer days in the calendar year. 

For applicable nonresident employees, employers would be relieved of withholding nonresident 
income tax and meeting any related information reporting requirements. Additionally, 
employers would not be subject to withholding or reporting penalties if they rely on an 
employee’s annual determination of time to be spent working in the nonresident state 
(assuming there is no fraud or collusion). 

Ernst & Young LLP insights 

Businesses with employees working 
in more than one state need to 
continue to be vigilant in meeting their 
nonresident income tax withholding and 
information reporting requirements, 
keeping in mind that currently only 23 
states waive their nonresident income 
tax requirements based on de minimis 
earnings and/or time spent in the state. 

Enforcement of employers’ withholding 
and reporting obligations continues to 
be aggressive in some states.  

Read more about mobile workforce 
income tax compliance in our special 
report.  

https://hankjohnson.house.gov/media-center/press-releases/reps-johnson-and-bishop-re-introduce-bipartisan-mobile-workforce-bill
https://mikebishop.house.gov/sites/mikebishop.house.gov/files/MWSITSA_2017.pdf
https://mikebishop.house.gov/sites/mikebishop.house.gov/files/MWSITSA_2017.pdf
http://cdn.ey.com/9312/flashod/PDF/Crossing_US_Borders_Final_7-23-2015_SCORE_YY3567_revised maps_3.pdf
http://cdn.ey.com/9312/flashod/PDF/Crossing_US_Borders_Final_7-23-2015_SCORE_YY3567_revised maps_3.pdf
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Alaska 
Governor attempts again to institute a 
personal income tax 
On April 16, 2017 the Alaska House passed  HB 115, which would 
establish a personal income tax on residents and nonresidents 
equal to the greater of 15% of a taxpayer's federal tax liability or 
$25. Taxpayers would be allowed to direct the Alaska Department 
of Revenue to apply all or a portion of their annual permanent fund 
dividends to the personal income tax due each year. 

Effective January 1, 2018, the bill would require state income tax 
withholding by employers and remittance to the Department at 
intervals to be established by regulation. Employers would be required 
to provide an annual Form W-2 to employees. 

Taxpayers would be required to file an annual individual tax return 
each year, due on the same date as the federal income tax return. 

Ernst & Young LLP insights 

Governor Bill Walker has proposed the establishment of a 
personal income tax in his recent budget proposals as a method 
to reduce a deficit of nearly $3 billion. Go here for a press release 
on the introduction of HB 115. 

Last year, the governor had legislation introduced (HB 4004) 
that would have created a 6.0% personal income tax on residents 
and nonresidents. The bill failed to pass. (See the September 
2016 issue of Payroll Perspectives.) 

Arizona 
Form W-2 filing deadline changed 
to January 31
Recently enacted SB 1290 accelerates the deadline for filing 
Forms W-2 with the Arizona Department of Revenue from the 
current February 28 to January 31, matching the federal deadline. 
As the deadline for filing Forms W-2 for calendar year 2016 has 
passed, the accelerated deadline is effective for calendar year 2017, 
with Forms W-2 due January 31, 2018. (SB 1290, signed by the 
governor on March 2, 2017.)

The legislation also changes the deadline for providing Forms W-2 
to employees from 30 days following the end of the year to 31 days 
following the end of the year (January 31), making a technical change 
to match the Department’s policy to require Forms W-2 to be provided 
by January 31 each year.

Finally, the legislation updates the state’s conformity with the federal 
Internal Revenue Code to January 1, 2017.

Arizona minimum wage hike proceeds 
despite challenge; paid sick leave also 
required starting this year 
The Arizona Supreme Court unanimously upheld the voter-approved 
Proposition 206, The Fair Wages and Healthy Families Act.

As we previously reported, on November 8, 2016, Arizona voters 
approved Proposition 206, which will increase the minimum wage 
incrementally to $12 an hour by January 1, 2020, and establish 
a statewide paid sick leave requirement effective July 1, 2017. 
(January 2017 issue of Payroll Perspectives.)

http://www.legis.state.ak.us/basis/get_bill.asp?bill=HB%20115
http://akhouse.org/rep_seaton/2017/02/10/news-house-finance-committee-introduces-fiscal-framework/
https://apps.azleg.gov/BillStatus/BillOverview/69083?SessionId=117
https://www.azag.gov/sites/default/files/sites/all/docs/press-release/press-release-files/2017_Files/Orders/Supreme_Court_Order.pdf
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Business groups challenged the constitutionality 
of Proposition 206
On December 15, 2016, a group of Arizona businesses, Chambers 
of Commerce, and individual citizens filed a lawsuit, challenging 
the constitutionality of the Act. On December 21, 2016, the trial 
court denied a motion to temporarily halt implementation of the Act 
pending resolution of the legal challenge. The trial court’s ruling was 
appealed to the Arizona Supreme Court. On December 29, 2016, the 
Supreme Court denied a request to temporarily halt implementation 
of the Act while the Court considers whether to take up the appeal. 
As  a result, employers were required to comply with the minimum 
wage requirements under the Act beginning on January 1, 2017. 
On March 14, 2017, the Supreme Court unanimously rejected the 
business group’s lawsuit. 

Minimum wage increase began January 1, 2017
Effective January 1, 2017, the state minimum wage increased to 
$10 an hour; it will increase to $10.50 effective January 1, 2018; 
to $11 effective January 1, 2019; and to $12 effective 
January 1, 2020. Effective January 1, 2021, and each January 1 
thereafter, the minimum wage will increase based on inflation. 
Employees who customarily and regularly receive tips or gratuities 
may be paid a wage of up to $3 less than the minimum wage, as 
long as weekly tips and wages add up to equal at least the minimum 
wage in effect at that time.

The 2017 minimum wage poster can be found here.

Statewide paid sick leave
Effective July 1, 2017, all employees of Arizona employers (except 
the state of Arizona and the federal government) must accrue a 
minimum of one hour of paid sick leave for every 30 hours worked. 
Employers of 15 or more employees must accrue and allow for use 
for each employee at least 40 hours of paid sick leave per year. 
Employers of less than 15 employees must accrue and allow for use 
for each employee at least 24 hours of paid sick leave per year. An 
employer may choose to set a higher limit.

The Arizona Industrial Commission issued a poster to be used in 
notifying employees of the paid sick leave law. Information regarding 
the amount of paid sick leave taken and available to the employee 
must also be given to the employee with their regular paycheck.

For detailed information on the minimum wage and paid sick leave 
requirements, go to the Commission’s website.

Arkansas 
Legislation enacted to change W-2 filing 
deadline to January 31
Recently enacted HB 1564 (Act 433) accelerates the deadline 
for filing Forms W-2 with the Arkansas Department of Finance 
and Administration from the current February 28 to January 31, 
matching the federal deadline. 

The legislation is effective 90 days from the date of enactment, 
making the accelerated deadline effective for calendar year 2017, 
with Forms W-2 due January 31, 2018. 

Employers filing 250 or more Forms W-2 are required to file 
electronically (or on CD or DVD).

For more information on Arkansas withholding tax, go to the 
Department’s website.

https://www.azica.gov/sites/default/files/AZ State Minimum Wage Poster 2017.pdf
https://www.azica.gov/sites/default/files/AZ Earned Paid Sick Time Poster 2017.pdf
https://www.azica.gov/frequently-asked-questions-about-wage-and-earned-paid-sick-time-laws
http://www.arkleg.state.ar.us/assembly/2017/2017R/Acts/Act433.pdf
http://www.dfa.arkansas.gov/offices/incomeTax/withholding/Pages/withholdingForms.aspx
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California 
Door opens for single-payer  
health care system; options  
for universal health care studies
Recently introduced SB 562, Californians for a Healthy California 
Act, sets forth the intent of the state legislature to enact legislation 
establishing a universal single-payer health care coverage program.

The initial language of the bill expressed that although the Affordable 
Care Act (ACA) brought improvements to health care and coverage 
to many Californians, it still leaves many with no or inadequate 
coverage. The bill also mentions the rise in health care costs to 
individuals and businesses and expresses the need for affordable 
comprehensive health care coverage.

Since the bill’s introduction, language has been added to provide for 
the establishment of a nine-person board to establish and govern 
a universal health care program. The current bill language would 
establish the Healthy California Trust Fund, but does not provide the 
method that would be used to fund the program. Instead, the bill calls 
upon the legislature to enact additional legislation that would develop 
a revenue plan. 

Previous attempts to establish a universal health care plan in 
California have called for a payroll tax to fund the program. The bill 
was referred to the legislative committee on health.

Ernst & Young LLP insights

With uncertainty concerning the future of the ACA repeal and 
replace movement in Congress, several states (i.e., Oregon) are 
floating the idea of a single-payer health care system. As we 
reported, Vermont contemplated such a change in the past, only 
to find the idea too costly. Last year, Colorado also attempted 
to establish such a plan, through voter ballot, only to fail to win 
voter support. 

Go here for information concerning a recent Oregon study on 
options for universal health care. 

See also recently introduced Oregon’s SB 1046, which would 
establish a nine-person board to develop and implement the 
Oregon Health Care for All Plan. The bill would call upon the 
board, once established, to submit recommendations to the 
legislature for adjusting tax rates as necessary to fund the plan 
and has been referred to committee.

Connecticut 
2017 SUI tax rate factors unchanged 
The Connecticut 2017 state unemployment insurance (SUI) tax 
rate factors remain the same as for 2016, with experience rates 
continuing to range from 1.9% to 6.8%. The new employer rate 
decreased to 3.9%, down from 4.3% for 2016. 

The 2017 SUI taxable wage base will remain at $15,000. 

Tax rate notices were mailed to employers on December 30, 2016. 
For more information, see the Connecticut Department of 
Labor’s website. 

FUTA rate returned to normal for calendar year 2016 
As we reported previously, Connecticut repaid its federal UI loan 
balance (outstanding since 2009) in March 2016, returning the 
Federal Unemployment Tax Act (FUTA) tax rate to 0.6% for calendar 
year 2016. Employers were also spared a federal interest assessment 
for calendar year 2016. 

Connecticut was the only delinquent state that did not request waiver 
of the Benefit Cost Rate (BCR) add-on to the FUTA credit reduction 
for calendar years 2014–15, an additional penalty imposed on states 
with an outstanding federal loan balance for five or more years, 
allowing the state to pay off its loan balance two to three years sooner 
than would have been possible had the BCR waivers been requested. 

For more on the states that have a FUTA credit reduction for 
2016, and the estimated FUTA credit reductions for 2017, see the 
February 2017 issue of Payroll Perspectives. 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201720180SB562
http://hcao.org/
http://www.rand.org/news/press/2017/01/19.html
https://olis.leg.state.or.us/liz/2017R1/Measures/Overview/SB1046
http://www.ctdol.state.ct.us/uitax/txmenu.htm
https://www.ctdol.state.ct.us/communic/2016-3/Employers To See Lower Unemployment Insurance FUTA Tax.pdf
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District of Columbia 
Paid leave is now mandatory 
After more than one year of debate and revisions, the District of 
Columbia council passed a generous paid leave bill. 

Mayor Muriel Bowser stated in a letter to the council that although 
she had grave concerns about the legislation, she would not veto the 
bill, allowing it to become law upon final approval from Congress. 

The Universal Paid Leave Amendment Act of 2016 would be funded 
by an employer 0.62% payroll tax rate against employee wages. The 
mayor must begin collecting employer contributions by July 1, 2019, 
and send a letter to District employers within 180 days of the effective 
date of the act explaining how the payroll tax will be collected. 

The bill made it through the mandatory Congressional review period 
and is effective April 7, 2017; however, the council must now begin 
the process of implementing the program. (Telephone conversation, 
Councilmember Elissa Silverman’s office, April 14, 2017.)

Act will provide paid leave to residents and 
nonresidents of DC working 50% of time in DC 
Effective by July 1, 2020, the act will provide annually for eight 
weeks of paid parental leave when a new child joins a household 
through birth, adoption, foster care, or assumed legal guardianship; 
six weeks of paid sick leave for the care of sick relatives; and two 
weeks of self-care to individuals working in the District at least 50% 
of their time for a covered employer. 

Employees will receive a benefit equaling 90% of their salary, up 
to 1.5 times the minimum wage, then 50% of their wage, up to the 
$1,000 maximum (indexed after October 1, 2021 by inflation). 
(Press release, DC council, December 21, 2016.) 

A covered employer is defined as any individual, partnership, general 
contractor, subcontractor, association, corporation, business trust, or 
any group of persons who directly or indirectly through an agent or 
any other person, including through the services of a temporary or 
staffing agency, employs or exercises control over the wages, hours, 
or working conditions of an employee and is required to pay state 
unemployment insurance (SUI) taxes under the DC unemployment 
law. This does not include the United States government, the District 
of Columbia or any employer which the District is not authorized to 
tax under federal law or treaty. Self-employed individuals working in 
the District 50% of the time may opt into the paid leave program. 

A covered employee will include an individual employed by a District 
employer during some or all of the 52 calendar weeks preceding a 
qualifying event who spends more than 50% of his or her work time 
providing services for a covered District employer. 

Hawaii 
Semiweekly remitters of state withholding 
taxes no longer required to submit a copy 
of Form 941, Schedule B 
The Hawaii Department of Taxation recently announced that 
employers remitting Hawaii income tax withholding on a semiweekly 
basis are no longer required to submit a copy of federal Schedule B 
of Form 941 with Hawaii Form HW-14, Withholding Tax Return. This 
change is effective as of the filing of the first quarter 2017 tax return, 
due April 30, 2017. (Tax announcement 2017-01, March 10, 2017.)

An employer whose withholding tax liability exceeds $40,000 
annually is required to remit withholding taxes on a semiweekly 
schedule. This announcement revokes Announcement 2005-01 that 
initiated the requirement to submit a copy of federal Form B with 
state Form HW-14.

For more information on Hawaii withholding taxes, see the 
Department’s website.

http://lims.dccouncil.us/Download/34613/B21-0415-Letter-from-Mayor-on-returning-measure-unsigned10.pdf
http://dccouncil.us/council/elissa-silverman
http://dccouncil.us/news/entry/final-meeting-of-council-period-21-capped-by-passage-of-universal-paid-leav
http://files.hawaii.gov/tax/forms/2014/hw14_b.pdf
http://files.hawaii.gov/tax/news/announce/ann17-01.pdf
http://tax.hawaii.gov/
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Idaho 
Legislation that would have reduced 
SUI taxes fails to pass during the 2017 
legislative session 
SB 1195, which would have further reduced state unemployment 
insurance (SUI) taxes for the next three years, failed to pass before 
the 2017 legislative session ended on March 29, 2017.

In his state of the state address, Idaho Governor C.L. “Butch” 
Otter called for the legislation, which would have saved employers 
$115 million by reducing taxes by 30% for tax years 2018–20. 

According to an Idaho Department of Labor representative, the 
legislation would have reduced SUI taxes through an adjustment to 
the funding formula used to set employer taxes while maintaining 
the solvency of the unemployment insurance reserve funds. The 
formula used to calculate Idaho’s SUI base tax rate includes several 
variables such as the impact of three economic downturns over the 
past 20 years, current fund balances, prior year total wages, the 
current liability and the fund size multiplier (also known as the “risk” 
multiplier). (Section 72-1350, Idaho Code.)

Under the legislation, the maximum fund size multiplier as provided 
for in the law would have been adjusted downward from 1.5 to 1.3. 
The Department estimated that this change would eventually lower 
the SUI base tax rate to less than 1.0%. 

SUI tax rates have been decreasing steadily  
for the past five years
Under the existing formula, Idaho’s SUI tax rates have decreased for 
the past five years, with the 2017 rates decreasing by 6.3%, bringing 
the base rate down to 1.39% from a peak of 3.36% for 2010–12. 
Under the legislation all rate classes except for the most deficit-rated 
employers, whose maximum rate is set at 5.4%, would see a decrease.

For more on the 2017 SUI tax rates, see the January 2017 issue of 
Payroll Perspectives.

Illinois 
Budget impasse continues; Senate 
proposes increase in personal income tax 
and minimum wage 
Illinois’ budget impasse is nearing two full years as the state 
legislature and governor fail to come to a funding agreement. At stake 
in the deliberations is a hike in both the personal income tax and the 
state’s minimum wage.

In January 2017, Illinois Senate President John Cullerton, D-Chicago, 
and Senate Minority Leader Christine Radogno, R-Lemont, introduced 
a package of bills that they hope will end the almost two-year 
budget impasse. Within this package are proposed increases to the 
state personal income tax from the current 3.75% to 4.95% and 
the corporate income tax rate from 5.25% to 7.0%, both effective 
January 1, 2017 (SB 9). 

Another bill would increase the minimum wage from the current 
$8.25 to $11 per hour by 2021 and provide an income tax 
withholding credit for employers of 50 or fewer employees to 
minimize the effect of the minimum wage increase (SB 2). 

SB 4 would allow the state to issue $7 billion in bonds to assist 
in paying the state’s backlog of outstanding debt, said to be at 
$11 billion and growing.

In order for any of the bills to take effect, all 13 in the package must 
be enacted. Senate leaders had pledged to take action on the bills 
before February 1, 2017; however, they only managed to pass three 
minor bills in February with negotiations stalling in March.

In his 2017 Budget Address, Illinois Governor Bruce Rauner cautioned 
that he would only approve permanent increases in the personal 
income tax if the legislature also passes a permanent property tax 
freeze. The Senate is proposing a two-year property tax freeze. The 
governor also said that he would not support an increase to sales tax 
on food and medicine or a tax on retirement income.

https://legislature.idaho.gov/sessioninfo/2017/legislation/s1195/
https://legislature.idaho.gov/sessioninfo/sessiondates/?yr=2017
https://labor.idaho.gov/news/NewsReleases/tabid/1953/ctl/PressRelease/mid/3872/itemid/3046/Default.aspx?AspxAutoDetectCookieSupport=1
http://www.illinoissenatedemocrats.com/caucus-news/blog-archive/5328-senate-enacts-term-limits-on-first-day-senate-president-urges-colleagues-to-lead-way-to-solutions
http://www.ilga.gov/legislation/BillStatus.asp?DocNum=9&GAID=14&DocTypeID=SB&LegId=98852&SessionID=91&GA=100
http://www.ilga.gov/legislation/BillStatus.asp?DocNum=2&GAID=14&DocTypeID=SB&LegId=98845&SessionID=91&GA=100
http://www.ilga.gov/legislation/BillStatus.asp?DocNum=4&GAID=14&DocTypeID=SB&LegId=98847&SessionID=91&GA=100
http://www4.illinois.gov/PressReleases/ShowPressRelease.cfm?SubjectID=2&RecNum=14040&SubjectID=2&RecNum=14040
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Indiana 
2017 SUI rates down, wage base unchanged
The 2017 Indiana state unemployment insurance (SUI) tax rates range from 0.5% to 7.4%, 
a decrease from the 2016 SUI tax rates, which ranged from 0.505% to 7.474%. Most 
new employers continue for 2017 to pay at 2.5% (new government employers at 1.6%). 
New construction employers pay at 3.23% for 2017 (down from 3.51% for 2016). 

Repayment of federal UI loan in 2015 eliminated the solvency 
surcharge in 2017 
The SUI experience tax rates decreased because the solvency surcharge has been eliminated 
for 2017 as a result of Indiana repaying its federal UI loan in 2015. The solvency surcharge 
was 1% for 2016, down from 2% for 2015. 

2017 taxable wage base 
The SUI taxable wage base for 2017 remains at $9,500. (Employer handbook, Indiana 
Department of Workforce Development.) 

2017 rate notices mailed 
The Department mailed the 2017 SUI tax rate notices to employers on December 15, 2016. 
As a result, experience-rated employers had a deadline of January 13, 2017, to make a 
voluntary contribution. 

Penalty rate for delinquent employers 
An employer may have a 2.0% penalty rate added to its assigned SUI rate if it: 

• Fails to file any required quarterly report within 10 days of the specific date requested 
by Form 1171 (Merit Rate Delinquency Notice) sent by certified mail 

• Fails to pay the premiums, interest and/or penalty charges owed for past quarters within 
10 days of the specific date requested by Form 1171 (Merit Rate Delinquency Notice) 
sent by certified mail 

• Fails to pay the premiums, interest and/or penalties charges owed by a predecessor 
account within 10 days of the specific date requested by Form 1171 (Merit Rate 
Delinquency Notice) sent by certified mail 

Indiana’s federal UI loan repaid in 2015 
As we reported previously, Indiana repaid its federal UI loan in early November 2015 
(one year  earlier than originally planned) through a temporary advance from the state’s 
general fund. Repayment of the federal UI loan returned Indiana employers’ FUTA tax rate 
for calendar years 2015–16 to the minimum of 0.6%. Indiana started borrowing from the 
federal government in December 2008. As a result of the state’s failure to repay its loans 
timely, Indiana employers saw FUTA credit reductions of 0.3% for calendar year 2010, 
0.6% for calendar year 2011, 0.9% for calendar year 2012, 1.2% for calendar year 2013 
and 1.5% for calendar year 2014. 

Employers also saw a surcharge to pay the interest on the federal loan of 13% for 2011, 
8% for 2012, 7% for 2013, 3% for 2014, 2% for 2015 and 1% for 2016. 

Maine 
Governor proposes flat 
income tax rate by 2020
Governor Paul LePage released his 
proposed 2018–19 budget, in which he 
proposed to institute a flat income tax rate 
of 5.75% by 2020.

As we reported previously, the governor 
pledged to include in his budget proposal a 
reduction in the income tax rate to mitigate 
the effect of the 3% surcharge on high-
income earners approved by Maine voters 
in November 2016. 

In his 2017 supplemental and 2018–19 
biennial budget briefing, the governor called 
for a one-year delay in the imposition of 
the surcharge (already built into the 2017 
withholding tables). He then called for a 
simplification of the Maine tax code by 
reducing the number of rate brackets from 
three to two for 2018–19, with a 5.75% 
bottom rate (including surcharge) and 6.15% 
top rate. In 2020, he proposes that the state 
adopt a flat 5.75% income tax rate (2.75% 
plus the 3% surcharge) on all income.

Other tax-related proposals include:

• Increasing the exemption for pension 
income from personal income tax from the 
current $10,000 to $35,000 per year

• Increasing the child and dependent child 
care tax credit from 25% to 50% of the 
federal credit

• Reducing the top corporate income tax 
rate from 8.93% to 8.33% 

• Eliminating the estate/inheritance tax 

• Increasing the lodging tax

The state legislature’s Committee on Taxation 
held a hearing on March 20, 2017, on 
Republican bills to repeal the 3% surcharge. 
The introduced bills include LD 291, LD 337 
and LD 571.

https://secure.in.gov/dwd/2558.htm
http://www.in.gov/dwd/files/Employer_Handbook.pdf
http://www.maine.gov/budget/
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Massachusetts 
Governor proposes reinstituting employer 
“fair-share” assessment to address health 
care deficit 
Massachusetts Governor Charlie Baker included in his fiscal year 
2018 budget proposal (HB 1) a plan to reinstitute the “fair-share 
contribution” formerly assessed against employers without a health 
insurance plan. 

Effective January 1, 2018, the contribution, intended by the 
governor to partially cover a $600 million shortfall in the state health 
care system (MassHealth) for low-income residents, would amount to 
up to a $2,000 yearly per-employee assessment for employers with 
more than 10 full-time employees that fail to offer adequate health 
insurance to their full-time employees. The fair share contribution, by 
contrast, equaled up to $295 per employee annually. 

Associated Industries of Massachusetts reports that the 
Massachusetts House Ways and Means Committee recently released 
a proposed Fiscal Year 2018 budget that would create a six-month 
review of the proposed reinstatement of the surcharge.

See the Associated Industries of Massachusetts blog for more 
information on the proposed budget, how the assessment would be 
determined and which employers would be liable. 

Fair-share contribution repealed in 2013 
The repeal of the Fair Share provision under M.G.L. c. 149, §188 
was contained in the Massachusetts FY 2014 budget, signed by 
former Governor Deval Patrick on July 12, 2013. The Fair Share 
provision was repealed as of July 1, 2013, and the elimination of the 
contribution was effective for third quarter 2013. 

Under the former Massachusetts Fair Share requirements, employers 
with 11 or more full-time equivalent employees were required to 
make a “fair and reasonable” contribution to their employees' health 
insurance costs or pay a Fair Share Contribution of up to $295 per 
employee. Employers were also required to file an annual report 
(Employer Fair Share Report) and collect from employees a form 
(Employee HIRD Form) when they declined employer-sponsored 
health insurance or participation in an IRC §125 plan. 

Governor Patrick repealed the employer Fair Share requirements 
on the argument that they were duplicative of the employer-shared 
responsibility provisions of the Affordable Care Act. 

 
Employer Medical Assistance Contribution 
replaced Unemployment Health Insurance 
While the FY 2014 budget bill repealed the fair-share contribution, 
employers continue to pay a quarterly contribution that provides for 
health insurance for the uninsured, the Employer Medical Assistance 
Contribution (EMAC), which in 2014 replaced the Unemployment 
Health Insurance (UHI) contribution paid by employers since 1990. 

As we reported in the February 2017 issue of Payroll Perspectives, 
the EMAC rate for employers that have been liable for six years or 
more continues at 0.34% for 2017, up to the taxable wage base of 
$15,000 per employee. 

Employers are exempt from payment of the EMAC in any quarter 
whenever the average employee count is fewer than six. Newly 
liable employers are also exempt for up to the first three years of 
liability from the EMAC and receive a reduced EMAC rate for the 
next two years. 

Employers in their fourth year of liability in 2017 pay at 0.12% and 
at 0.24% if in their fifth year of liability for 2017. 

As with state unemployment insurance (SUI) returns and taxes, 
employers file their EMAC quarterly reports and pay the associated 
tax electronically via UI Online. 

2014 legislation changed when new employers 
are liable for the EMAC 
Legislation enacted in mid-2014, and effective January 2015, 
which increased the SUI taxable wage base to $15,000, froze 
the SUI rate schedule for calendar years 2015–17 and raised the 
minimum wage incrementally to $11 by 2017, also modified the 
EMAC. (SB 2195, Chapter 144.) 

The legislation increased by one year the number of years of liability 
necessary to achieve a SUI experience rate. This also changed the 
number of years a new employer is exempt from the EMAC. As a 
result, newly liable employers are exempt from the EMAC for up 
to the first three years of liability (changed from up to two years of 
liability) and are assigned a special EMAC rate in the fourth and fifth 
years of liability (previously, the third and fourth years). Employers 
that have been liable for six years (formerly five years) receive the 
fully-liable EMAC rate (currently 0.34%). 

http://www.mass.gov/bb/h1/fy18h1/
http://www.mass.gov/bb/h1/fy18h1/os_18/h46.htm
https://malegislature.gov/Budget/FY2018/HouseWaysMeansBudget/Executive_Summary
http://blog.aimnet.org/AIM-IssueConnect
https://malegislature.gov/Budget/FY2014/House/FinalBudget
http://www.mass.gov/lwd/unemployment-insur/employer-contributions/employer-medical-assistance-contribution-emac/
http://www.mass.gov/lwd/unemployment-insur/employers/
https://malegislature.gov/Laws/SessionLaws/Acts/2014/Chapter144
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Michigan 
2017 SUI taxable wage base remains 
at $9,000 
According to a Michigan Unemployment Insurance Agency (UIA) 
representative, the 2017 state unemployment insurance (SUI) taxable 
wage base remains at $9,000. 

Outstanding balances must have been paid 
by February 21 to avoid wage base of $9,500
Delinquent employers owing $25 or more in SUI contributions, 
penalties or interest must have paid the amount due in full by 
February 21, 2017, to qualify for the $9,000 taxable wage base. 
When not qualified for the $9,000 wage base, a taxable wage base 
of $9,500 applies for first quarter 2017. 

For each calendar year, if on June 30 of the preceding year the UI 
trust fund balance equals or exceeds $2.5 billion and the UIA in 
February of the tax year projects that the balance will remain at or 
above $2.5 for the succeeding calendar quarter, the taxable wage 
base for the calendar year is reduced to $9,000 for an employer 
that is not delinquent in the payment of unemployment taxes. If the 
UI trust fund balance on June 30 or the UIA projection does not 
meet these conditions, a $9,500 taxable wage base will apply to all 
employers in for the calendar year. 

Note: The Michigan SUI trust fund balance stood at $3,086,036,334 
as of June 30, 2016, and $3,165,347,468 as of January 31, 2017.

See the February 2017 issue of Payroll Perspectives for more 
information on the taxable wage base and 2017 SUI tax rates.

For more information on Michigan SUI taxes, see the Michigan 
Employer’s Handbook, call the UIA’s Office of Employer Ombudsman 
(OEO) at either +1 855 484 2636 or +1 313 456 2300, or send an 
email to OEO@michigan.gov.

 
Detroit employers notified of change 
in due date for reporting and paying 
city withholding taxes
The deadline for submitting Detroit city withholding tax is changed 
from the last day of the month following the calendar period withheld 
(i.e., for quarterly filers, April 31 for first-quarter withholdings) to 
the 15th of the month (April 17, 2017, for the first quarter 2017 
(extended from April 15, 2017, due to deadline falling on a Saturday)).

Monthly filers were required to file and pay January 2017 
withholdings with the state Department of Treasury by 
February 15, 2017, rather than by February 28, 2017, with the City 
of Detroit Finance Department. According to a Treasury customer 
service representative, employers that missed the February 15, 2017, 
deadline should have immediately filed and paid the withholding tax 
return and payment and submitted a letter with the return requesting 
a waiver of the penalty charges (interest may still be assessed). Requests 
for a one-time waiver will be processed on a case-by-case basis. 

Call +1 517 636 5829 to speak with a Treasury Customer Service 
Representative or send an email to Treas-CityBusinessTax@michigan.gov.

Detroit employers required to file withholding 
monthly or quarterly
Employers withholding City of Detroit income tax are required 
to file City of Detroit Income Tax Withholding Monthly/Quarterly 
returns (Form 5323) either monthly ($1,200 or more withheld 
per year) or quarterly ($1,199 or less withheld per year) with the 
state Department of Treasury. Payment of withheld city taxes may 
be submitted by check with the return or electronically using the 
Department’s electronic payment system.

Change to state processing of city taxes
As we reported previously, the Michigan Department of Treasury 
announced that beginning January 1, 2017, it began to collect 
and enforce the City of Detroit’s income tax withholding and will 
administer the City’s corporate, partnership and fiduciary income tax 
return processes. (January 2017 issue of Payroll Perspectives.)

As part of Detroit’s post-bankruptcy management plan, the 
Department entered into an agreement to process the city’s individual 
income tax returns for calendar year 2015 (due in 2016) and 
business and fiduciary income tax returns beginning with the 2016 
tax year. Due to the success of the first stage, the Department began 
to collect and administer the city’s corporate tax and income tax 
withholding as of January 31, 2017. 

Forms, instructions and additional information are available on the 
Michigan Department of Treasury’s website. See also the 2017 City 
of Detroit Income Tax Withholding Guide.

http://www.michigan.gov/documents/uia/Employer_Handbook1-14_455893_7.pdf
mailto:OEO%40michigan.gov?subject=
mailto:Treas-CityBusinessTax%40michigan.gov?subject=
http://www.michigan.gov/treasury/0,4679,7-121-1755_1963-397371--,00.html
http://www.michigan.gov/taxes/0,4676,7-238-73294_76904---,00.html
http://www.michigan.gov/documents/taxes/5469_ty2017_547527_7.pdf
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Mississippi 
2017 SUI tax rates remain the same, surcharge decreases
The 2017 Mississippi state unemployment insurance (SUI) tax rates continue to range from 
0.0% to 5.4%, plus the 0.2% workforce investment and training surcharge. The surcharge 
decreased from 0.24% for 2016.

New employers continue to pay SUI taxes at 1.0% for the first year of liability, 1.1% for the 
second year and 1.2% for the third year, plus the 0.2% surcharge. 

The SUI taxable wage base remains at $14,000 for 2017. Employers delinquent in the filing 
of quarterly tax and wage reports receive a penalty rate of 5.4%, plus the 0.2% surcharge.

SUI tax rate notices were mailed to employers on February 7, 2017, and are also available 
through the employer online system. (Email response to inquiry, March 13, 2017.)

For more information on SUI taxes, contact the Mississippi Department of Employment 
Security at +1 866 806 0272 or +1 601 321 6000, or see the Department’s website.

2016 legislation allows for 0% minimum SUI tax rate
SB 2808, signed into law on March 21, 2016, reduced the minimum general experience 
rate portion of the total SUI tax rate to 0% for years that the UI trust fund is strong and 
increased the administrative surcharge to 0.24% for calendar year 2016, and 0.2% 
thereafter, to fund the Mississippi Works program that provides primarily for the job 
training of unemployed individuals. 

Montana 
Form W-2 filing deadline changed to January 31
Recently enacted HB63 accelerates the deadline for filing Forms W-2 with the Montana 
Department of Revenue from the current February 28 to January 31, matching the federal 
deadline. 

The legislation is effective for tax years beginning after December 31, 2016, making the 
accelerated deadline effective for calendar year 2017, with Forms W-2 due January 31, 2018. 
Form MW-3, Annual Reconciliation, will also be due on January 31, 2018. 

The legislation also changes the deadline for filing/paying annual withholding returns for those 
employers whose total income tax withholding liability is less than $1,200 from February 28 
to January 31. 

For more information on Montana withholding tax, go to the Department’s website.

https://accessmstax.mdes.ms.gov/accessmstax/enter.do
http://mdes.ms.gov/employers/unemployment-tax/
http://billstatus.ls.state.ms.us/2016/pdf/history/SB/SB2808.xml
http://leg.mt.gov/bills/2017/billpdf/HB0063.pdf
https://revenue.mt.gov/home/businesses
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New Hampshire 
SUI tax rates unchanged for 2017 first 
and second quarter 
The New Hampshire Department of Employment Security 
announced that the “fund balance reduction” will continue to be 
1.0% for the 2017 first and second quarters (January 1, 2017, 
through June 30, 2017). Negative-balanced employers will 
continue to see a 0.5% inverse rate surcharge added to their state 
unemployment insurance (SUI) tax rates for the 2017 first and 
second quarters. As a result, employers will continue paying at 
the SUI tax rate assigned to them in mid-August 2016.

The fund balance reduction reduces the tax rate at most to 
the minimum rate of 0.1%; therefore, employers originally 
assigned close to or at the minimum tax rate will not realize the 
full 1.0% reduction. 

New employer rate
The new employer rate will continue to be 1.7% for first 
and second quarters 2017, including the additional 0.2% 
administrative contribution surcharge. 

Taxable wage base
The taxable wage base continues at $14,000 for calendar year 
2017. (New Hampshire Department of Employment Security 
website; RSA §282-A69.)

Tax rate calculations were issued 
in mid-August 2016
New Hampshire is one of four states (along with New Jersey, 
Tennessee and Vermont) that assign SUI tax rates on a fiscal 
year, rather than a calendar year, basis. Accordingly, the most 
recent tax rate calculations of July 1, 2016, are effective 
through June 30, 2017, though rates may fluctuate each 
quarter depending on the size of the UI trust fund for the 
previous quarter. 

Tax rate notices for fiscal year 2017 were issued to employers 
August 22, 2016, and information is also available online for 
employers that are registered for the Department’s Webtax 
electronic reporting system. 

For more information on SUI taxes in New Hampshire, see the 
Department’s website.

New York 
Payroll debit card regulations ruled invalid 
The New York Industrial Board of Appeals ruled that the regulations 
promulgated in September 2016 and scheduled to be effective 
March 7, 2017, to govern the payment of wages by electronic 
means (i.e., payroll debit card) are invalid because they exceed 
the Department of Labor’s rule-making authority. As a result, the 
regulations are revoked. 

The Board found that Labor Law Section 192 does not prohibit the 
payment of wages by payroll debit card with an employee’s consent 
because the statute allows for payment by direct deposit into a bank 
or other financial institution. It also found that the Department’s 
prohibitions against the fees charged for use of a payroll debit card 
are beyond the Department’s purview and would instead fall under 
the state’s banking laws and regulations as governed by the state 
Department of Financial Services. 

Further, the Board found that the fees associated with use of a 
payroll debit card are similar to fees associated with checking 
accounts and licensed check cashers, and, therefore, are not 
subject to regulation by the Department. The regulations are 
found to go beyond regulation of the employment relationship and 
into the area of banking law, which is outside the Department's 
competence and expertise. 

http://www.nhes.nh.gov/services/employers/tax-rate-chart.htm
http://www.nhes.nh.gov/services/employers/claimtax.htm
http://industrialappeals.ny.gov/decisions/pdf/pr-16-120.pdf
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New York Department of Labor issued employee 
consent templates 
Earlier this year the Department released model templates that 
employers wishing to pay wages by electronic means (direct deposit 
or payroll debit card) could use to notify employees of these payment 
options and request their consent to receive their wages by direct 
deposit or payroll debit card. However, the templates contain 
provisions under the now-revoked regulations. 

Employers are still required to have an employee’s consent to pay by 
direct deposit or payroll debit card. Employees who refuse to be paid 
by either of these methods must be paid by cash or check. 

New York 2017 SUI cost outlook 
The 2017 New York state unemployment insurance (SUI) tax rates 
range from 1.2255% to 9.025%, down from 1.625% to 9.425% for 
2016. The new employer rate for 2017 is 3.925%, down from 4.025% 
for 2016. While SUI tax rates are down, the 2017 SUI taxable wage 
base increased to $10,900, up from $10,700 for 2016.

All contributory employers continue to pay at an additional 0.075% 
Re-employment Services Fund surcharge. Information on the 2017 
rates is available here.

Taxable wage base to increase
The SUI taxable wage base will continue to increase over the next 
several years until it reaches $13,000 in 2026. For each year 
thereafter, the SUI taxable wage base will be computed as 16% of the 
state’s average annual wage. 

Below is the schedule of increases for years 2018 through 2026:

2018 $11,100

2019 $11,400

2020 $11,600

2021 $11,800

2022 $12,000

2023 $12,300

2024 $12,500

2025 $12,800

2026 $13,000 

 
2017 mailing of rate notices 
The New York Department of Labor mailed the 2017 SUI tax rate 
notices to employers in batches by the end of February 2017. 
(Telephone conversation, New York Department of Labor 
representative.) 

New York employers had the opportunity to make a voluntary 
contribution to reduce their assigned tax rate by March 31, 2017. 
Certain New York employers may also be able to lower their SUI rates 
in 2017 by taking advantage of a statutory election to form a “joint 
account.” The SUI rate change that is made as a result of a New York 
joint account election is applied retroactively to the beginning of the 
quarter in which the election is made. (i.e., January 1, 2017, if an 
application was filed by March 31, 2017.) 

Negative balance write-off
The Department will automatically and involuntarily “write off” 
the amount of an employer’s negative account balance as of the 
December 31 computation date that exceeds 21% of the employer’s 
prior year taxable payroll and assign the employer the maximum 
SUI tax rate for the following three calendar years. To avoid the 
three-year maximum rate assignment, an employer can choose 
by March 31 of the rate year to pay the state the amount that is 
being written off. Care should be taken in calculating whether such 
a payment would prove profitable, as New York will not refund a 
voluntary payment once accepted.

Status of New York’s UI trust fund
New York repaid its federal UI loan in May 2015. As a result of the 
loan repayment, New York employers saw the net FUTA rate return 
to 0.6% for calendar years 2015–16. 

New York began borrowing from the federal government in 
January 2009 to continue to pay unemployment benefits from 
the state’s UI trust fund. New York Department of Labor officials 
credited the ability to repay the loan before 2018 to UI reform 
legislation passed in 2013 (2013-2014 budget bill AB 3007, 
Chapter 57, signed by Governor Andrew Cuomo on March 29, 2013), 
which made changes in UI benefit eligibility and increased UI tax 
rates and the taxable wage base beginning in calendar year 2014.

https://labor.ny.gov/formsdocs/wp/LS15.pdf
https://labor.ny.gov/formsdocs/wp/LS14.pdf
https://labor.ny.gov/ui/bpta/contribution-rates.shtm
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Oregon 
Guidance on mandatory retirement savings is now available 
The Oregon Department of Revenue issued information regarding the new OregonSaves 
retirement savings program, which is set to take effect on July 1, 2017. First, the state will 
open the program to a small pilot group of employers, then to employers of 100 or more 
employees in 2018.

As we previously reported, under legislation enacted in mid-2015 (HB 2960; Chapter 557, 
2015 laws) Oregon employers will be required to automatically enroll their employees in a 
state-established qualified retirement savings plan if there is no other qualified employer 
retirement savings plan available to them. 

Absent any other employee retirement savings plan, employers will be required to establish 
a payroll deduction option for employee contributions to the state plan but they will not be 
required to match any portion of these contributions, nor will they have any financial obligations.

Congress could upend state mandatory retirement savings accounts 
The House and Senate have introduced resolutions to repeal the U.S. Department of Labor 
regulations (29 C.F.R. §2510.3-2(a)) that permit states and localities to establish mandatory 
payroll deductions for individual retirement accounts. Final passage of these resolutions could 
derail programs such as this one established by Oregon. 

OregonSaves program details
Oregon employers that do not offer a retirement plan to their employees will be required to 
register with OregonSaves and offer this retirement savings program to their employees. 
Employers that offer a retirement plan to some or all employees will need to certify to the 
program that they offer a qualified plan. Employers that offer a retirement plan to some, but 
not all, of their employees may, in the future, be required to offer the program to employees 
who do not qualify for the employer sponsored plan (i.e., part-time employees).

What employers need to do
Starting July 1, 2017, the State of Oregon will notify businesses how and when they need 
to inform the state whether or not they offer  a retirement savings plan. Those that offer a 
retirement savings plan will complete a simple certification process. Those that don’t offer a 
retirement savings plan will need to offer OregonSaves to their employees. When they must do 
so depends on the size of the employer.

OregonSaves will first launch in July 2017 to a small pilot group of businesses to make sure 
it works well for everyone. It will then roll out in phases based on the number of employees a 
business has, starting with businesses with 100 or more employees in 2018. The plan will be 
phased in over several years, and workers at smaller employers will be added at later dates.

Once notified of the requirement, employers will: 

• Provide employee data to the state, to allow the state to set up employee accounts

• Provide information about OregonSaves to employees

• Automatically enroll and begin payroll deductions for employees who do not opt out 
of the program

• Keep track of employee opt-out and contribution decisions

http://www.oregon.gov/retire/Pages/Employers.aspx
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What employees are eligible?
OregonSaves is for any worker 18 and older employed in Oregon who doesn’t have a 
retirement savings option at their job. To be eligible, employees must also make less than the 
income limits set by the federal government for Roth Individual Retirement Accounts (IRAs), 
which are $133,000 for a single tax filer and $196,000 for married tax filers in 2017.

How employees get enrolled in OregonSaves
Employers will provide program materials to employees, as provided by the state. Employers 
will enroll employees through the OregonSaves website unless an employee opts out of the 
program or the employee ceases working for the employer before the date the employer is 
required to enroll the employee in the program. 

Every pay period, employers will deduct a percentage of a participating employee’s after-tax 
wages (standard contribution rate is 5%, but the employee may choose another rate at 1% 
increments). Starting in the future, contributions will automatically increase by 1% per year 
until the contribution percentage is 10% (employees will be allowed to opt out of the increase).

Savings will be made into a Roth IRA in the employee’s name on an after-tax basis. In the 
future, employees will have the option to save through a traditional IRA on a before-tax basis. 
Employees can save up to $5,500 per year ($6,500 if age 50 or older). Employers will not be 
responsible for monitoring whether employees are close to the contribution limit. 

Details to share with employees
Employees’ money will be managed by professionals, with the goal of gaining value over 
time. Employee contributions will be investment in an age-based fund based on when they 
plan to retire. Age-based funds shift the amount of stocks, bonds and other investments to 
help increase earnings early on and then reduce risk as participants approach retirement 
age. All investments carry risk, and OregonSaves will not offer any guarantee of returns. If 
employees want to limit their risk, they can choose a capital preservation fund instead of an 
age-based fund. There will also be an investment growth option for those who have a higher 
risk tolerance.

Employees will be able to access their state savings account at any time online or by phone. 
The account is portable and stays with the employee. If the employee moves to another job 
(or simultaneously works for another employer) that doesn’t offer a retirement savings option, 
the new employer will make deductions into the same account. If the employee moves to a job 
in another state or starts working for an employer that offers its own plan, the employee can 
keep his or her money in their OregonSaves account, roll it over into something else, or take 
out the money. Employees can take out their money at any time if they need to. There is no 
penalty for taking out money early, but doing so will have an impact on their retirement. 

OregonSaves will charge a fee of 1% to help pay for management of accounts and investments. 
There will be no fees for taking out employee contributions or making changes to types of 
investment or contribution amount.
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Texas 
2017 SUI tax rates increase, 
wage base unchanged 
The 2017 Texas state unemployment insurance (SUI) tax rates 
range from 0.59% to 8.21%, up from the 2016 range of 0.45% 
to 7.47%. New employers continue to pay at 2.7% or at a higher 
industry average, if applicable, for 2017. (Texas Workforce 
Commission (TWC) website.) 

The average SUI tax rate for all employers is 1.64% for 2017, 
up from 1.46% for 2016. The average 2017 SUI tax rate for 
experience-rated employers is 1.51%, up from 1.30% for 2016. 

2017 SUI taxable wage base 
The 2017 SUI taxable wage base continues at $9,000. 

2017 mailing of SUI rate notices 
The Commission mailed the 2017 SUI tax rate notices to employers 
on December 12, 2016. (Email response to inquiry.) 

Voluntary contributions 
Experience-rated employers were allowed to make a voluntary 
contribution to reduce their assigned 2017 SUI tax rate within 
60 days of the mailing date of the employer tax rate notice. 

Computation of the SUI contribution rate 
The 2017 Texas SUI experience tax rates consist of these components: 

• General tax rate. The general tax rate is calculated by dividing the 
past three fiscal years ending third quarter 2016 of benefit charges 
by the same three years of taxable payroll and multiplying by a 
replenishment ratio of 1.30 for 2017 (up from 1.27 for 2016). 

• Replenishment tax rate. This is a flat tax paid by all employers to 
replenish the trust fund for one half the benefits paid to claimants 
that were not charged to a specific employer’s account. The 
replenishment tax rate for 2017 is 0.41% (up from 0.30% for 2016). 

• Unemployment obligation assessment. The third component of 
the 2017 tax rate is the unemployment obligation assessment. The 
purpose of the unemployment obligation assessment is to collect 
the amounts needed to pay bond obligations due in 2017. The 
unemployment obligation assessment rate for 2017 is calculated 
as the 2016 rate (less the ETIA) multiplied by the obligation 
assessment ratio of 0.17 (unchanged from 2016); then multiplied 
by the yield margin percentage of 1.0 (same as for 2016). 

http://www.twc.state.tx.us/businesses/unemployment-insurance-tax-rates
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Per a Commission representative, this will be the last year for the 
unemployment obligation assessment, as the agency anticipates 
retiring the bond obligation in July 2017. (Tax department tip of 
the month, December 2016; email response to inquiry.) 

• Deficit tax rate. The fourth component of the 2017 tax rate 
is the deficit tax rate. If the balance of the Unemployment 
Compensation Trust Fund on a tax rate computation date is less 
than an established minimum level, this tax rate component is added 
for the next calendar year for each experience-rated employer. The 
2017 deficit tax rate is determined by multiplying the 2016 rate by 
a deficit ratio of 0.10%. There was no deficit tax rate for 2016. 

• Employment and training investment assessment (ETIA). 
This is a flat tax of 0.10% paid by employers to fund the Skills 
Development Fund. This tax is not certified by Texas to the federal 
government as unemployment contributions and should not be 
used in calculating the federal unemployment tax credit. The 
employment and training assessment shows as a separate line 
item on the Texas Employer’s Quarterly Tax Report. 

The 2017 Texas total SUI tax rate shown on the rate notice equals the 
general tax rate + the replenishment tax rate + the unemployment 
obligation assessment + the deficit tax rate + the employment and 
training investment assessment, resulting in a minimum computed SUI 
tax rate of 0.59% and a maximum computed SUI tax rate of 8.21%. 

TWC to satisfy bond obligation in mid-2017 
Texas started borrowing from the federal government in mid-
2009; however, the 78th Texas Legislature granted the TWC the 
authority to find alternative methods of financing shortfalls in its 
Unemployment Compensation Trust Fund. 

At the end of 2010 and 2014, the Commission sold bonds through 
the Texas Public Finance Authority (paying off the federal UI loan 
in 2010) in order to avoid interest and FUTA credit reductions that 
would have become due on federal advances. 

As a result, employers in Texas avoided a FUTA credit reduction for 
calendar years 2011–16. 

The Commission expects to retire the bonds in July 2017, rather than 
in 2020 as originally anticipated. As a result, this will be the last year 
for the unemployment obligation assessment portion of the tax rate. 

The state unemployment trust fund balance as of November 30, 2016, 
was $904,403,836, down from $1,553,449,291 as of 
November 30, 2015. 

Virginia 
2017 SUI tax rates decreased,  
wage base unchanged 
The Virginia Employment Commission announced that the 2017 
Virginia state unemployment insurance (SUI) tax rates range from 
0.13% to 6.23%, down from 0.17% to 6.27% for 2016. The new 
employer rate for 2017 is 2.53% (6.23% for foreign contractors), 
down from 2.57% for 2016. 

2017 taxable wage base 
The SUI taxable wage base remains at $8,000 for 2017. 

2017 rate notices 
The Virginia Employment Commission mailed the 2017 SUI 
tax rate notices to employers on December 5, 2016. For more 
information, contact the Commission at +1 804 786 4359 or see 
the Commission’s website. 

 

 

http://www.vec.virginia.gov/sites/default/files/VEC-Press-Release-121616.pdf
http://www.vec.virginia.gov/
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Federal employment tax due dates 
for April-May 2017

Payroll tax calendar

Due date Deposit or filing requirement

April 1 Last day for employees to repay 2016 tax advances 

April 5 Semiweekly deposit due date for liabilities incurred March 29–31

April 7 Semiweekly deposit due date for liabilities incurred April 1–4

April 10 Form 4070 is due from employees who received $20 or more in tips 
in March. 

April 12 Semiweekly deposit due date for liabilities incurred April 5–7

April 14 Semiweekly deposit due date for liabilities incurred April 8–11 

April 18 If the monthly deposit rule applies, deposit the tax for payments made 
in March. 

April 20 Semiweekly deposit due date for liabilities incurred April 12–14

April 21 Semiweekly deposit due date for liabilities incurred April 15–18

April 26 Semiweekly deposit due date for liabilities incurred April 19–21

April 28 Semiweekly deposit due date for liabilities incurred April 22–25

May 1 File Form 941 for first quarter 2017 if taxes not timely paid and in full. 
Deposit federal unemployment insurance owed through March 2017 if 
liability is more than $500. 

May 3 Semiweekly deposit due date for liabilities incurred April 26–28

May 5 Semiweekly deposit due date for liabilities incurred April 29–May 2

May 10 Semiweekly deposit due date for liabilities incurred May 3–5 
(Form 4070 is due from employees who received $20 or more in tips 
in April. File the Form 941 for the first quarter of 2017 if all taxes 
were paid on time and in full.)

May 12 Semiweekly deposit due date for liabilities incurred May 6–9

May 15 If the monthly deposit rule applies, deposit the tax for payments made 
in April.

May 17 Semiweekly deposit due date for liabilities incurred May 10–12

May 19 Semiweekly deposit due date for liabilities incurred May 13–16

May 24 Semiweekly deposit due date for liabilities incurred May 17–19

May 26 Semiweekly deposit due date for liabilities incurred May 20–23

June 1 Semiweekly deposit due date for liabilities incurred May 24–26 

June 2 Semiweekly deposit due date for liabilities incurred May 27–30 

June 7 Semiweekly deposit due date for liabilities incurred May 31–June 2
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Reconciliation

Contact

For more information,  
please contact:

Kristie Lowery
Ernst & Young LLP
National Director, 
Employment Tax Services
+1 704 331 1884
kristie.lowery@ey.com

Bryan De la Bruyere
Ernst & Young LLP
Senior Manager, 
Employment Tax Services
+1 404 817 4384
bryan.delabruyere@ey.com

Tax process review* 

Through staff interviews, data analysis and random sampling, our team identifies areas of opportunities and risk involving:

• Cash management
• Employee master file and pay/deduction transactions
• Recordkeeping, data management and reporting
• Federal, state, local and provincial tax reporting
• Efficiency/accuracy safeguards
• Reconciliation and third-party oversight  

Employment Tax (ET) Rapid Assessment™ Tax configuration review

With our ET Rapid Assessment™, businesses can access 
our secure web-based portal, or schedule an on-location 
meeting to complete our assessment questionnaire and 
receive a report highlighting potential risks and opportunities 
within their employment tax operations. Our team of qualified 
tax professionals supports the process by reviewing the 
flags, ranking their priority and codeveloping any follow-up 
action plans. 

Employment tax processes are driven by configuration tables, 
payroll codes and attributes that direct the tax treatment of 
compensation and how it is ultimately mapped to returns and 
information statements. Our employment tax team reviews 
these data elements and assists businesses in designing and 
managing workflows to maintain their integrity.  

System implementation support* Co-sourcing* 

Adding our skilled resources to the system implementation 
team adds integrity to the employment tax processes 
while freeing staff resources to focus on their routine 
responsibilities. Implementation support is available in all 
phases, including:

• Data migration planning and implementation
• Design and specifications 
• Testing and data sampling  

Our qualified professionals are available to meet your 
employment tax operational needs, whether it be staffing, 
training or responding to one-off questions. 

*The scope of these services may be limited for Ernst & Young LLP SEC registrant audit clients.

Gaps in your payroll system or employment tax 
processes can easily go undetected and may result 
in costly errors in Forms W-2 and other employment 
tax returns.

Get the support you need for 2017!

Take a look at how Ernst & Young LLP’s 
employment tax professionals are assisting 
businesses in meeting their 2017 employment tax 
requirements.

Access our free essential resources here. 

mailto:kristie.lowery%40ey.com?subject=
mailto:bryan.delabruyere%40ey.com?subject=
http://www.ey.com/Publication/vwLUAssets/Integrated_services_for_assessing_performance,_enabling_change_and_supporting_your_needs/$FILE/EY-Tax-Transformation-Services-bifold.pdf
http://www.ey.com/us/en/services/tax/state-and-local-tax/employment-tax-year-end-planning-essentials---year-end-checklist
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About EY
EY is a global leader in assurance, tax, transaction and advisory services. 
The insights and quality services we deliver help build trust and confidence 
in the capital markets and in economies the world over. We develop 
outstanding leaders who team to deliver on our promises to all of our 
stakeholders. In so doing, we play a critical role in building a better working 
world for our people, for our clients and for our communities.

EY refers to the global organization, and may refer to one or more, of 
the member firms of Ernst & Young Global Limited, each of which is a 
separate legal entity. Ernst & Young Global Limited, a UK company limited 
by guarantee, does not provide services to clients. For more information 
about our organization, please visit ey.com.

Ernst & Young LLP is a client-serving member firm of Ernst & Young Global 
Limited operating in the US.

Ernst & Young LLP does not bear any responsibility whatsoever for the 
content, accuracy or security of any links (by way of hyperlink or otherwise) 
to external websites.
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Workforce 
Advisory Services

Supporting you through  
the employment life cycle

Connect with us

Follow us on Twitter @EY_ACA

Join us on LinkedIn @Payroll Perspectives from EY

Follow us on Twitter @EYEmploymentTax

Contact us at eyworkforceadvisoryservices@ey.com.

Tour our payroll essentials on ey.com 
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